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VY crarTi po3rasHYTI OKpeMi acleKTH
HOPMATHUBHOTO PETYJIIOBAHHS ATIMEHTHHX
MPABOBIIHOCHH JiTel Ta 6aThkiB. [Ipoanari-
30BaHO MPOIIECYaIbHI MOXJIMBOCTI CBOEYAC-
HOTO 3a0e3MeueHHs Oe3MepPenIKOaHOT peati-
3amii mpaBa IMJIATHUKA ITIMEHTIB Ha 3MEH-
IIEHHST PO3MIPY aJiMEHTIB 3a YMOBH 30epe-
JKEHHSI TUTHHI yTpUMaHHSI Ha HEOOX1THOMY
PiBHI, 32/I0BOJICHHS 11 TOBCSIKICHHHUX MMOTPEO
Ha 3BHYHOMY Ta JIOCTaTHROMY PiBHI 3 ypaxy-
BaHHSIM 11 BIKY.

JlocipkeHo MpaBo y MJIaTHUKA aliMEeH-
TiB, 1110 3’ ABJISIETHCSA BUKIIOYHO 33 HAsIBHOCTI
JIBOX 0OCTaBUWH, SIKI BAHUKAIOTh MICJIS PO3ip-
BaHHs 1UTIO0Y OATHKIB 1€l AUTUHU Ta HaBe-
JIEHO TaKl BUIAIKHU.

Hapeneno Bumaaku peamizailii 1iaTHH-
KOM aJIIMEHTIB CBOT'O IpaBa Ha 3MEHIIECHHS
pO3Mipy aJliIMEHTIB Ha YTPUMaHHS TUTHHH,
KOJIM BUHUKA€ KOH(IIIKT IHTEPECIB IUTIaTHUKA
QJIIMEHTIB Ta cCaMO1 AUTHHH, SIKA OTPUMYE Ta-
Ke yTpuMaHHs (amiMeHTH ). BianoBigHo 1 BU-
pillIeHHS TUTAHHS TPIOPUTETHOCTI MIXK 1HTE-
pecamu 3a0e3TedeHHsT paB TUTHHU Ta 3a-
Oe3reueHHs MpaB TUTATHUKA aJIMEHTIB TIO-
KJIaJICHO Ha CY/I.

JIOBOAMTHCS MO3UILiS, IO Ha MPaKTHUIL,
peamizaiisi mpaBa IUTAaTHWKA aJTIMEHTIB Ha
3MEHIIICHHS PO3MIpPYy aJIMEHTIB y BHUITAJIKY
3MiHHU CIMEIHOTO CTaHy, 110 MPsAMO nependa-
YeHO HOpMaMH MaTepialbHOTO IpaBa, He-
MOJKJIMBA Yepe3 XHOHY MPAKTUKY CYIB, SKI

The article examines certain aspects of
the regulatory regulation of alimony legal
relations between children and parents. The
procedural possibilities of timely ensuring
the unhindered exercise of the alimony
payer's right to reduce the amount of
alimony are analyzed, provided that the
child's maintenance is maintained at the
required level, and that his daily needs are
met at a normal and sufficient level, taking
into account his age.

The right of the alimony payer, which
appears exclusively in the presence of two
circumstances that arise after the dissolu-
tion of the marriage of the parents of this
child, is studied and the following cases are
presented.

Cases of the exercise by the alimony
payer of his right to reduce the amount of
alimony for the maintenance of the child are
presented, when there is a conflict of inte-
rests between the alimony payer and the
child himself, who receives such mainte-
nance (alimony). Accordingly, the resolu-
tion of the issue of priority between the
interests of ensuring the rights of the child
and ensuring the rights of the alimony payer
is entrusted to the court.

The position is proved that in practice,
the realization of the right of the alimony
payer to reduce the amount of alimony in
the event of a change in marital status,
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BUPINIYIOTHh TAKOTO POAY CIIOPH 3 YpaxyBaH-
HsIM MpaBoBoi nmo3uilii Bepxosaoro Cyny.

KoncraroBaHo, 1110 3aKOH HE BHU3HAuYae
KOHKPETHUX MIACTaB Jis BIACTYITy BiJl BU-
CHOBKY II[0JI0 3aCTOCYBAaHHSI HOPM IIpaBa,
BHKJIQJICHOTO B PaHiIlle YXBaJCHOMY PIIlICH-
Hi BepxoBnoro Cynay. Taki miicTaBu MOKHA
BU3HAUUTHU BUXOJSYH 3 Nepe10aueHux 3aKo0-
HOM MOBHOBaXk€Hb BepxoBHoro Cyny sk
CyIly KacariifHo1 IHCTaHIIl Ta MEX Kacalii-
HOTO TIEeperysiay.

HaBoguthcss moswuiliss €BpONEHCchKOTO
CyIy 3 IIPaB JIFOJMHHU, SKHIA Y CBOTH paKTUIl
TaKOX JOMYCKAa€e 3a MEBHUX yYMOB BIACTYH
B1JI CBOIX MOIEpPEHIX BUCHOBKIB, 30KpeMa 3
METOI0 3a0€3MeYCHHS TOTO, 0 TIIYMaYCHHS
KonBentii BimoOpaxkae coriaabHl 3MiHH Ta
BIJIMOB1/1a€ YMOBaM ChOTOJICHHS .

3anpornoHoBaHi NUISIXUA YJOCKOHATICHHS
YUHHOTO 3aKOHOJABCTBa YKpaiHM Ta ycy-
HEHHsI HEIOJIKIB MPaBO3aCTOCOBHOI Ipak-
TUKH.

KirodoBi cioBa: mpaBo Ha yTpUMAaHHS,
MpaBo Ha 3a0€3MEUCHHs TOCTaTHLOTO PiBHSA
KUTTSI, 3a0e3MeYeHHs] TOTped AWTHUHU, alli-
MEHTH, CYZIOBUI 3aXUCT, MPABO TIATHHKA Ha
3MEHIICHHS PO3MIPY aTiMEHTIB

which is directly provided for by the norms
of substantive law, is impossible due to the
erroneous practice of courts that resolve
such disputes taking into account the legal
position of the Supreme Court.

It 1s stated that the law does not define
specific grounds for departing from the
conclusion on the application of the norms
of law set out in a previously adopted deci-
sion of the Supreme Court. Such grounds
can be determined based on the powers of
the Supreme Court as a court of cassation
and the limits of cassation review provided
for by law.

The position of the European Court of
Human Rights is given, which in its practice
also allows, under certain conditions, depar-
ture from its previous conclusions, in parti-
cular in order to ensure that the interpreta-
tion of the Convention reflects social chan-
ges and meets current conditions.

Proposed ways of improving the current
legislation of Ukraine and eliminating the
shortcomings of law enforcement practice.

Keywords: the right to maintenance, the
right to an adequate standard of living, en-
suring the needs of the child, alimony, judi-
cial protection, the payer's right to reduce
the amount of alimony

3akyajieHi e 3 1aBHIX YaciB OJIHI 3 OCHOBHUX 000B’sI3KiB KOXKHOTO 3 0AaTHKIB 3 MaTepiaabHOTO
yTpUMaHHS BJIACHOI IUTUHM IO JIOCSATHEHHS HEIO0 MOBHOIITTS 30€piraroTh CBOIO aKTyaJbHICTh 1 Ha
ChOTOJIHI. MM MaeMO pO3yMITH, IO YTPUMaHHSI AUTUHU € HE TUIBKM MOpPAJbHHUM, COLIaJIbHUM
000B’s3KOM, a 1 IOPUAUIHUM OOOB’SI3KOM OaThKiB, KOKHOTO 3 HUX, OCKUIBKH IUTHHA B CHIIY CBOIX
Gb1310JIOTTYHUX OCOOMBOCTEH 3aekHa Bij OAThKiB, MOTPEOy€e CYMIIIHHOTO BHKOHAHHS OaThbKaMH
MOKJIQJICHUX Ha HUX 000B’SI3KiB, a BIMOBIIHO COLIIyM Ta Jep>KaBa CTBOPIOIOTh YMOBH Ta MEXaHI3MH,
3a SKUX 1€l 000B’s130K Oyie BUKOHYBATHUCS Y TTIOBHOMY 00CS31 1 CBOEYACHO.

UuHHE 3aKOHOJABCTBO YKpaiHH, SIK 1 3aKOHOJABCTBO O1IBINIOCTI KpaiH €Bponeiicbkkoro Coro3y
HE MICTUTh OyAb-KUX aBTOMAaTHMYHHX 3MiH y 00Cs31 mpaB OaTbKiB 1100 YTPUMaHHS AiTEH Micis
MPUIUHEHHS NUTFO0Y MK OaThKaMH IIISXOM HOro po3ipBaHHs. Sk mpaBuiio, 000B’sI30K Ha 3a0€3-
MeYSHHS MaTeplalbHUX MOTPEO TUTHUHU 30€piracThCsi HA TOMY K CaMOMY PiBHI ajie (DaKTUIHO TaKHi
000B’SI30K 3 MOMEHTY OKPEMOTO IIPOKUBAHHS OJTHOTO 3 OATHKIB BiJ] IUTUHU € YITKO BU3HAYCHUM HE
TUJTBKH B TPOIIIOBOMY €KBIBaJICHTI, a 1 Y 4aCOBOMY BHUMIpI.

Pa3om 3 TuM, y TOrO 3 OaTHKIB, SIKHW MIC/IS PO3ipBaHHS IUTIO0Y MPOKUBAE OKPEMO BiJ AUTHHHU
Ta € MJIATHUKOM aJlIMEHTIB, BHHUKAE MPaBO MPUTAMAaHHE BUKITIOYHO JIFOMHI 3 TAKIM CTaTyCOM — IIpa-
BO Ha 3MEHIICHHS PO3MIpy alliMEHTIB, TOOTO 3MEHIIIEHHS PO3MIpYy YTPUMaHHsI, SKUH HaJlaBaBCsl Ha
YTPUMAaHHS JUTUHH O MOMEHTY HACTaHHS MMiJICTaB BU3HAYEHNX YAHHIM 3aKOHOJITABCTBOM Y KpaiHHU.

Take mpaBo y IUIaTHHKA aJliMEHTIB 3’ SIBISE€THCSI BUKIIOUHO 32 HAsBHOCTI IBOX OOCTaBHH, SKi
BUHHKAIOTh ITCIIA PO3IpBaHHS UTIO0Y OATHKIB IIi€1 TUTHHU Ta Y TAKUX BUNaAKax: 1) HaOpaso 3aKoH-
HOT CHUJIH PIIICHHS CY/y PO CTATHEHHS aJiMEHTIB a00 OyJio yKIIaJeHO Ta MOCBITYEHO HOTAPIaabHO
JIOTOBIp BIAMOBIIHO IO YMOB, SIKOTO TOH 3 0aTBhKiB, KOTPHUIA MPOKUBAE OKPEMO BiJl AUTHHH, 3000B’sI-
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3aHUI BUKOHYBaTH 00OB’S30K 10 MaTepialbHOMY YTPUMAaHHIO JUTHHU Ha BIATOBIAHOMY piBHI Ta y
BH3HAYCHI MPOMDKKH Yacy. TOOTO TUIATHUK aJIIMEHTIB € HOCIEM HE aOCTPAKTHOTO 000B’S3KY, a YITKO
BCTAHOBJICHOTO Ta BU3HAYCHOTO y BIAMIOBITHOMY JIOKYMEHTI (pO3Mip, EPIOIUYHICTh Ta Crocio); 2) y
TAKOTO IJIATHUKA AJIIMEHTIB 3MIHUJIUCH KUTTEBI OOCTABIHY BH3HAYEHI 3aKOHOM $IKi BIUTUBAIOTH HA OTO
MOXIMBICTB B TIOJIAJILIIIOMY BUKOHYBATH 00OB’SI30K IO YTPUMAHHIO JUTHHU HA BIAMOBIIHOMY PiBH.

[IpaBo Ha 3MEHIIIEHHS aJIMEHTIB 0a3y€eThCs Ha MPHUHIUIIAX 3a0€3MeUYeHHs MpaBa JIOJUHU Ha
JOCTaTHIN JKUTTEBUI piBeHb, sAKe 30KpeMa 3akpiruieHo i B OcHoBHOMY 3akoHI YKpaiHM Ta YiTKO
BCTAHOBITIOE, IO KO’KHA 0c00a Ma€e IpaBo Ha JIOCTATHIN KUTTEBUN PiBEHB I cebe 1 CBOET ciM'T, 110
BKJIFOYAE JIOCTATHE XapuyBaHHS, OJISAT Ta XUTIO (CT. 48).

VY BuUmaaky peainizalii IIATHUKOM aJliMEHTIB CBOTO MIPaBa Ha 3MEHIICHHS PO3Mipy ajliMEHTIB Ha
yTpUMaHHS IUTUHA BUHUKAE KOH(MIIKT IHTEPECIB TUIATHUKA aJIMEHTIB Ta CaMOi IUTHHH, KA OTPHU-
MYy€ TaKe yTpUMaHHS (aJIIMEHTH ), BiZIMOBITHO 1 BUPIIIIEHHS MTUTAaHHS MPIOPUTETHOCTI MK IHTEpecaMu
3a0e3neueHHs MpaB JUTHHU Ta 3a0€3MEUYCHHS MPaB IUIATHUKA ATIMEHTIB MMOKJIaICHO HA CY/I.

Tak, 3a 3mictoMm cT. 180 CK Vkpainu 0aTbku 3000B's3aH1 YTPUMYBATH TUTHUHY 110 JTOCSTHEHHS
HEI0 MOBHOMITTS. 3a PIMICHHSM CyJy KOIITH Ha YTPUMaHHS AUTUHH (QTIMEHTH) MPUCYKYIOTHCS Y
JacTIi Bix goxoxay ii marepi, 6ateka i (a00) y TBepaiii rpomosiii cymi (4. 3 cr. 181 CK Ykpainn).

Bianosigao o cr. 182 Cimetinoro Koaekcy Ykpainu, npu BU3HA4YECHHI PO3MIPY QJIIMEHTIB CYI
BpaxoBY€ CTaH 3/I0pOB's Ta MaTepiajbHE CTAHOBHUIIIE NUTHUHU; CTaH 37J0POB'Sl Ta MaTepialbHE CTAHO-
BHUIIE TUTATHUKA aTIMEHTIB; HASBHICTh Y IUIATHUKA aTIMEHTIB IHIIUX AITEH, HEMpaIe3JaTHIX J0JI0-
BiKa, JIPY’KUHH, OaThKIB, TOYKH, CHHA; 1HIII 0OOCTaBUHHM, 1[0 MAIOTh ICTOTHE 3HAYCHHS. AHAJIOTIYHI
nosioykeHHs MicTuTh 11. 17 [ToctanoBu Ne 3 [Tnenymy BepxosHoro Cyny Ykpainu Big 15 TpaBas 2006
poky «IIpo 3acTocyBanns cygamu okpemux HopM Cimeiinoro Kopekcy Ykpainu npu po3risi cripas
10,10 6aTHKIBCTBA, MATEPUHCTBA Ta CTATHEHHS aTIMEHTIBY.

3rimso 3 4. 1 ct. 192 CK VYkpaiau, po3Mip aqiMEHTIB, BU3HAUCHHUH 3a PIIICHHSIM Cyay abo 3a
JIOMOBJICHICTIO MI>K 6aTbKaMu, MOKe OYTH 3r0JI0OM 3MEHIIEHO 200 301IbIIECHO 32 PIIEHHSIM Cyay 3a
MM030BOM IIJIATHUKA a00 Ojep)KyBada ajJiMEHTIB y pa3i 3MIHM MaTepiaJbHOTO a00 CIMEHHOTrO CTaHy,
MOTIpIIEHHS a00 MOJIMIIEHHS CTaHy 37]0pOB'S KOTOCh 3 HUX.

Amnasoriuysi po3'scHeHHs MicTAThCS B 11. 23 [loctanoBu Ne 3 [Inenymy Bepxosroro Cyny Ykpai-
Hu Bif 15 TpaBus 2006 poky «IIpo 3actocyBanus cynamu okpemux HopMm CimeitHoro Konekcy Ykpai-
HU TIPH PO3TJISAJI CIIPaB 1010 0aThKIBCTBA, MATEPUHCTBA Ta CTATHEHHS aTIMEHTIB» «...BIJIOBITHO
1o ct. 192 CK po3mip aniMeHTiB, BU3HAUYCHHUH CyIOBUM PIlIEHHSIM a00 32 JJOMOBJICHICTIO MiXk OaTh-
KaMH, CyJl MOX€ 3MIHUTH 3a TI0O30BOM TUIATHHKA a00 OJep)KyBaua ajJiMEHTIB y 3B’S3KY 31 3MIHOIO
MaTepiaabHOTO YH CIMEHHOTO CTaHy, MOTIPIIESHHS Y MOJIIIIIEHHS 3I0POB’ sl KOTOCH 13 HHX...)»..

VY INocranosi BepxosHoro Cyay Ykpainu Bin 05 mororo 2014 poky y cpasi Ne 6-14311¢13 3p06-
JIEHO BHCHOBOK, IT[0 PO3MIp aJIIMEHTIB, BU3HAUYECHUU PINMICHHAM CYyay, HE BBaKAEThCSI HE3MIHHUM.
OTxe, y 3B 53Ky 13 3HAYHUM MOKPAIIEHHSIM MaTepiajJbHOTO CTAHOBHINA TUIATHUKA ATIMEHTIB MaTip
JUTUHU MOKE TIOJJaTH JI0 Cy/y 3asBY PO 301IbIICHHS pO3Mipy ajliMEHTIB. 3HaUHE NOTIpIICHHS MaTe-
plaJbHOTO CTAHOBHUIIA OaThKa MOXKE OyTH MiJCTaBOIO JIJIi HOTO BHMOTH PO 3MEHIIEHHS PO3MIpy
aTIMEHTIB. 3 aHaji3y 3a3Ha4eHOi MPAaBOBOI HOPMHU BOAYAETHCS, IO 3MIHA PO3MIPY aJTIMEHTIB MOX-
JMBa y TAaKMX BHUIAaAKax: 1)y 3B’s3Ky 31 3MiHOIO MaTepiaJIbHOTO CTaHy; 2) y 3B 3Ky 31 3MiHOIO CiMel-
HOTO CTaHy; 3) y 3B’SI3Ky 3 MOTIPIICHHS 30POB’s TUIATHUKA a00 OTPUMYyBada aliMEHTIB, a TAKOXK
camMoi TUTHHH; 4) y 3B’sI3KY 3 MOJIIIIEHHS 3I0POB’S MJIATHUKA a00 OTpHMYyBayda ajJiMEHTIB, a TAKOX
caMoi JUTHHH.

TakuM 4MHOM, BCTAaHOBHBIIH, (PAKT 3MiHU y TUIATHUKA aJIMEHTIB, 30KpeMa CIMEHHOTO CTaHy,
cyn 3000B’s13aHUI B3SITH 11l (PaKT 3a OCHOBY Ta 3a/I0BUIBHUTH TTO30BHI BUMOTH, 3MIHUBIIIH PO3MIp
aJIIMEHTIB 3 orysiy Ha HopMy 4. 1 cT. 192 CK Ykpainu. s HopMma € iMIIepaTUBHOIO 1 He nepeadadae
MOXJIMBOCTI peatizallii CyJJoM JUCKPEIIHHUX MTOBHOBAKEHbB, TOOTO Cy/I MOXKE JIISITH BUKJIFOYHO TaK
SK BU3HAYEHO HOpMaMU MaTepialbHOIO MpaBa.

OpnHak, cyau 0e3miJcTaBHO HE 3aCTOCOBYIOTh TaKOi MiJCTaBH, K 3MiHA CIMEHHOTO CTaHy, 3a-
KpIIUICHOT HOpMaMH MaTepiajJbHOTO MpaBa, HEOOIPYHTOBAHO MOCUIIAIOYUCH HA TE, IO 3MiHA CIMEH-
HOTO CTaHy Ma€ 00OB’SI3KOBO OyTH B TIOE€THAHHI 31 3MIHOIO MaTepiaJIbHOTO CTaHy (J0JIaTKOBO OOTs-
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KeHa), TOOTO He PO3IIIAaouu 3MiHy CIMEHHOTrO CTaHy SIK CaMOCTIMHY Ta TOCTaTHIO MiJCTaBy IS
3MIHU PO3MIPY aJTiMEHTIB y Cyneped mpsiMoi iMIepaTUBHOT HOPMH MaTepiajJbHOTO MpaBa.

OTxe, Ha MPAKTHII, peasizailis IpaBa MJIATHUKA aJIIMEHTIB HA 3MEHIIICHHS PO3MIpy aJliMEHTIB y
BUIAJIKY 3MiHU CIMEHHOTO CTaHy, II0 MPsAMO NepeadaueHo HopMaMH MaTepialbHOTO MpaBa, HEMOXK-
JUBa 4Yepe3 XUOHY MPaKTUKY CYIiB, SKi BUPINIYIOTh TAKOT'O POJIY CIOPHU 3 YpaxyBaHHIM IPaBOBOT
no3utii Bepxosuoro Cyny.

BpaxoBytoun 3a3HaueHe, 371¢01IbIIOT0, CYAU BIAMOBIIAIOTH Y 33J0BOJICHHI IT030BiB TAKOTO POIY
0OTPYHTOBYIOYH CBOIO BITMOBY BiJICYTHICTIO TT1JICTaB IMMOCHJIAIOYNCH HA BIICYTHICTh MOETHAHHS TaAKOT
MiJICTaBU SIK 3MiHA CIMEHHOTO CTaHy 3 ITICTAaBOIO 3MIHM MaTEPiaJIbHOTO CTaHy IJIaTHUKA aJliIMEHTIB.
B6auaeTbcs, 1110 TAKOTO POy MPaBOBI MO3MLIT € 3 OTJISAY HA TaKe:

1. YxBamoro4u pilieHHs Mpo BiAMOBY Y 33/I0BOJICHI II030BY MPO 3MEHIICHHS PO3MIpy aTiMEHTIB
3 T1JICTaBH 3MIHU CIMEHHOTO CTaHy, CyJId CBOIMHU PIICHHSIMHU ()aKTHYHO MOPYIIYIOTh YUHHE 3aKOHO-
JIABCTBO, a BIMOBI/IHO 1 MpaBa 1M03MBaviB, OCKUIBKH, y Cylepey MpsiMoi iMIepaTHBHOI HOPMH MaTe-
piampHOTO TIpaBa, a came 4. 1 ct. 192 CK Ykpainu, B sKiit He iependadeHo CyKyImHOCTI ITiICTaB, TOO-
TO CIUTHHOTO MOETHAHHS ABOX 00CTaBHH, a TAKOXK HE Tepe0adeHo JOMOBHEHHST 00CTaBUH OJTHA OJT-
HOIO, SIKa MICTHTb BUKJIFOUHO TIPOCTUH MEpeiK, TOOTO B sIKii mepepaxoBaHO MOXKIIUBI BapiaHTH (ITif-
CTaBH), 32 HACTAHHIX X04a O OJTHOTO 3 HUX 3MEHIIICHHS aJlIMEHTIB MOXJIMBE, CYJ HE3aKOHHO BiJIMOB-
JIsi€ y 33JI0BOJICHHI TO30BHUX BUMOT.

2. Cynu GakTUYHO CTBOPIOIOTH YMOBH JUIS MOJANBIIOTO MOPYLICHHS MPaB MO3MBAYiB MO0
BHU3HAHHS 1X MpaBa Ha 3MEHIIEHHS PO3MIpY aTIMEHTIB, SIKE€ HAJCKHUTh TUIATHUKY, Ta SKE 3aKPIIJICHO
HOpPMaMH MaTepiajbHOTO IMpaBa, a BIAMOBITHO TAKOX MOPYIIYE 1 MPaBO MO3MBavYa Ha 00’ €EKTUBHHM,
HEYTEPePKEHU Ta CBOEYACHUM pO3IiIsa Horo cmpaBu, 00’ €KTUBHUM Ta HEYNEPEHKEHUM CYIOM,
TOOTO MOPYUIY€ETHCS MPaBO MO3MBaYa HA CIPABEIUBUI CY/.

3aiiicHIOIOYH TpaBOBHUI aHami3 pimieHb BepxoBHoro Cyy, TOBOIUTHCS KOHCTATYBAaTH TPO iX
HEOOTPYHTOBAHICTh y TaKOTro poAdy cmpaBax. O3HaiiomuBuuch 3 [locranoBamu BepxoBHoro cyny y
TaKii Kareropii crpas, MOKHA BUSHAYUTH TaKe:

[ToctanoBoro BepxoBuoro Cyny Binx 16.09.2020 y cipasi Ne565/2071/19 (npoBamkenns Ne61-
9460cB20), 3aKpimIeHO MPAaBOBUI BUCHOBOK, 0 aHATi3 HOPM MaTepiajbHOrO MpaBa Ja€ MiJCTaBU
JUTS BUCHOBKY IO TTiJICTAaBaMH 3MiHH PO3MIpY aJIMEHTIB € SK 3MiHa MaTepiajibHOTO, TaK 1 3MiHA
CIMEMHOT0 CTaHy sSIK CaMOCTIiHA ITi/ICTaBa JAJIs 3MEHIICHHS a00 301IbIIIEHHS po3Mipy animMeHTiB. [1pu
[ILOMY TaKi MMOJIOKECHHS 3aKOHY HE BHUKJIIOYAIOTh OJHOYACHE HACTAaHHS 000X MiJCTaB JAJIs 3MIHU PO3-
MIpy aJIIMEHTIB: 1 3MIHH CIMEMHOTO 1 3MiHHM MaTepiaibHOTrO cTany. OHaK, 3MiHA CIMEHHOTO CTaHy €
CaMOCTINHOT1, HE 3aJIe)KHOT BiJl 3MIHUA MaTEPiaJIbHOTO CTaHy MiJCTaBOO /I 3MIHHA PO3MIPY aJliIMEHTIB.

Pazom 3 Tum, y miit camiit [loctanosi BepxoBuuii Cyz, ogHuM ab3amomM HUXK4YE, POOUTH IPOTH-
JICKHUN MONepeIHhOMY BUCHOBOK, 30kpema BepxoBuuit Cyn 3a3Hauae: «Cyau y NOpyIIeHHS BUIIE-
BKa3aHUX BHMOTI 3aKOHY HE 3BEpHYJIM yBaru Ha Te, L0 3MiHAa CIMEIHOro cTaHy MO3MBaya, a caMme
HAPOKEHHS JTUTHHHU, HE € 0€3yMOBHOIO IiJICTABOIO ISl 3MiHU PO3MIPY aTiIMEHTIB.»

ToOTo B Mmexax oxniei [TocranoBu, BepxoBuuii Cyz 3poOHB 1Ba MPOTHIICKHUX MPABOBHX BHC-
HOBKH, SIK1 IPOTHPIYaTh OJAUH OJTHOMY, 30KpemMa y nepiiomy Bunaaky Bepxosuuii Cya, B Mexax 1u-
BiTbHOI cripaBu Ne565/2071/19 (nmpoBamxerHst Ne61-9460cB20) 3a3Havae, 110 3MiHa CIMEHHOTO CTa-
HY € CaMOCTIHHOIO ITiICTaBOIO JIJIsi 3MIHU PO3MIPY aJliMEHTIB, a y IPYTrOMY BHUIIAJIKY, Y MEXKax ITI€T kK
[IMBUIBHOI CTIpaBH, pOOUTH MPOTHIIC)KHUN BUCHOBOK, 110 3MiHA CIMEMHOTO CTaHy HE € CaMOCTIHHOIO
IiICTAaBOIO JJIsl SMEHIICHHS PO3Mipy ajliMEHTIB 1 MOKe OyTH 3aCTOCOBaHA JIUILIE B TIOEIHAHHI 3 TTOTip-
[ICHHSM MaTepiaJibHOTO CTaHy IIaTHUKA.

To6to, Bepxosauit Cyn B mexax oxaniei [Toctanosu Bix 16.09.2020 y cripasi Ne565/2071/19
(mpoBamxeHHst Ne61-9460cB20) He TITBKK pOOUTH J1BA MPOTHIICAKHI 32 3MICTOM MPABOB1 BUCHOBKH, a
1 paKkTUYHO 3MIHIOE HOPMY MaTEPiaJIbHOTO TpaBa, M0 BUXOIUTH 3a MEXI KommeTeH i BepxoBHoro
Cyny, a BIIMOBITHO € HE3aKOHHHM.

Ile oqna [TocranoBa Bepxosroro Cymy Bix 28.05.2021 y cipasi Ne 715/2073/20 (mpoBakeHHS
Ne61-1031cB21), B sixiit Bepxouuii Cya 3poOuB TakoX MPaBOBUN BUCHOBOK, BIATIOBIAHO /10 SIKOTO
3MiHa CIMEHHOTO CTaHy € CAMOCTIHOIO OKPEMOTO ITiJICTABOIO JIJIsi 3SMEHIIICHHS PO3MIpy allIMEHTIB, a
came: « AHaJi3 11i€] HOpMU ITPaBa Ja€ MMiICTaBH JJIs1 BUCHOBKY IO IMiJICTABaMH 3MIHU PO3MIpY ajliMeH-
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TiB € IK 3MiHa MaTepiaTbHOT0, TaK 1 3MiHA CIMEHHOTO CTaHy SK CAaMOCTIiiHA MiCTaBa st SMEHIIICHHS
a00 30UIBIIICHHS PO3MIpPY aJIIMEHTIBY.

Onnak, y it [Toctanosi BepxoBumit Cyn, oqHIM a03a1ioM HIDK4Ye, Tak caMo sK 1y [loctaHoBi
Bepxosroro Cyny Big 16.09.2020 y cripaBi Ne565/2071/19 (nmposamxersst Ne61-9460c820) podbutsb
TaK CaMoO MPOTHICKHHI MOMEpPEIHbOMY BUCHOBOK, 30Kpema: «BepxoBHuil Cyn MOromkyeThecs 3
BHCHOBKaMHM CyJy amneJBIiHHOT 1HCTAHIIT PO Te, IO BiMOBIIHO 0 CYJIOBOTO HAKa3y PO3MIp ali-
MEHTIB BiJIIIOBI/Ia€ BUMOTaM CIMEITHOT'O 3aKOHOJABCTBA, @ MOTO 3MEHIIICHHS Y 3B 513Ky 3 TUM, IO I0-
3WBa4Y Ma€ Ha YTPUMaHHI JBOX JiTeH, 0€3 JOBEACHHS MOTIPIICHHS HOr0 MaiilHOBOTO CTAHOBHIIA, HE
OyJe crpsiMOBaHO Ha HaJie)kHe 3a0e3MeueHHs] IUTUHU TOIMEPEeIHbOro IUTI00Y, Ta CynepeduTume ii
iHTEepecam

Otxe, Bepxoaum Cyziom IBidl 3aKpilljIEeHO JBa MPOTUIICKHUX MPABOBUX BHUCHOBKH SIK1 MiC-
TATHCS B KOJKHIH 13 IOCTAHOB, SIKI TPOTUPIYATh OJTHA OJTHIN, K1 (PAKTUIHO 3MIHIOIOTH HOPMY MaTepi-
aJIbHOTO TIPaBa, 110 BUXOIUTH 3a Mex1 KoMrieTeHuii Bepxosnoro Cyay, a BIIIOBIIHO € HE3aKOHHUM.

Xo4a, HOpMaMyd YHWHHOTO 3aKOHOJABCTBA YKpaiHM 1 3aKpIIMJICHO MOXKJIUBICTh 1HIIIATHBHOTO
3BEpPHEHHSI METOIO 3MiHU MpaBoBoi no3ullii BepxosHoro Cyny, Bepxosuuii Cyx 6e31iicTaBHO BijI-
MOBIJISIE Y TIEPETIISA/II IIMX XUOHUX MPABOBUX MO3MUIIIM.

Taxk, BigmoBigHOo 70 1. 2 4. 2 cT. 389 IIIK Ykpainu y4acHHKH CIpaBH, a TAKOXK OCOOH, K1 HE
Opanu ydacTi y CIpasi, SIKIIO CyJl BHPIIIWB MUTAHHS TPO iXHI MpaBa, cBOOOIHU, iHTEepecH Ta (a0o)
000B’s13KH, MalIOTh IPAaBO OCKAPKUTU Y KacallifHOMY MOPSAKY PIllIeHHs CyAy Mepioi iHCTaHIil Ta
CyJIOBE PIIICHHS CyAy aremsAiiHOl IHCTAHIII] AKIIO CKapKHUK BMOTHBOBAHO OOTPYHTYBaB HEOOXI1I-
HICTh BIICTYIIJICHHS BiJl BACHOBKY IIIOJI0 3aCTOCYBaHHSI HOPMHU TIpaBa y MOIOHUX MPAaBOBITHOCHHAX,
BUKJIQJICHOTO y MOCTaHoBI BepxoBHoro Cynmy Ta 3aCTOCOBAHOTO CYAOM ameNsIiifHOI 1HCTaHIIi B
OCKap>XyBaHOMY CYyJIOBOMY DiIlICHHI.

€Bpomneiicbkuil cya 3 MpaB JIIOJUHU 3ayBaKWB, II0 OJHUM 13 (yHIAMEHTAJIbHUX AaCHEKTiB
BEPXOBEHCTBA MIPaBa € MPUHITUI IPABOBOI BU3HAYCHOCTI, IKUI, MK 1HIITUM, BUMArae, mo0 mpu ocTa-
TOYHOMY BHUPIIIIEHH] CIIPaBH CyJIaMU IXHI1 pIllIEHHS HE BUKJIMKAIN CYMHIBIB (pillieHHs Bix 28 sKOBTHS
1999 poxky y cnpasi «bpymapecky npotu PymyHii», 3asBa Ne 28342/95, § 61). Skmo xkoHbaikTHA
MIPAaKTHKA PO3BUBAETHCSA B MEXaX OJHOTO 3 HAHBUILKX CYJOBHUX OpPraHiB KpaiHu, LIEH Cy] caM cTae
JDKEpEJIoM NMPaBOBOi HEBU3HAYEHOCTI, TUM CaMUM MiJIPUBAE MPHUHIIMII MPABOBOI BU3HAYEHOCTI Ta
mocabIIroe JOBIPY TPOMAJICHKOCTI 10 CyMoBOi cucteMu (pimeHHs Bix 29 muctomama 2016 poky y
cnpasi «Ilapadis rpexo-karonuibkoi nepkBu B M. Jlromeni Ta iHmi mpotu Pymynii», 3asBa Ne
76943/11, § 123).

€Bpomneicbkuil cyl 3 MpaB JIOAUHA KOHCTATyBaB, IO MPOIecyalbHl HOPMU CTBOPIOIOTHCS IS
3a0e3neueHHs HalIe)KHOTO BiAMPABICHHS MPABOCY IS Ta TOTPUMAaHHS IPUHIIUAITY FOPUINYHOT BU3HA-
YEeHOCTI, CTOPOHM MPOBAPKEHHS MOBHHHI MaTH MPaBO OUYIKYBAaTH 3aCTOCYBaHHS BHILE3a3HAUEHUX
HOpM. [IpyHIIUT IOpUANYHOT BU3HAYEHOCTI 3aCTOCOBYETHCS HE TUTBKH LI0OJI0 CTOPIH MPOBAIKEHHS, a
i 10 HamioHaNbHUX CyZAiB (auB. pimeHHs Bix 21 xoBtHA 2010 poky y cmpasi «“/is-97” npotu
VYkpaiany, 3asBa Ne 19164/04, § 47).

Odirmitine po3yMiHHS MPaBOBOi BU3HAYCHOCTI SK €JIEMEHTA BEPXOBEHCTBA IpaBa HAJaHO B
nyHKTi 3.1 MoTuByBasnbHiINM yactuni pimmeHHs Koncturymiiinoro Cyny Ykpainu Bin 29 uepsus 2010
poxy Ne 17-pn/2010 y ciipagi Ne 1-25/2010, BiAmOBIIHO 10 SIKOTO OJTHUM 3 €JICMEHTIB BEpPXOBEHCTBA
MpaBa € IPUHLHUII IPAaBOBOT BU3HAYEHOCTI, Y SIKOMY CTBEPDKYETHCS, IO 0OMEXEHHSI OCHOBHHX TpaB
JTIOJUHU Ta TPOMAJSHHWHA 1 BTUICHHS IMX OOMEXEHb HAa MPAKTHIl € JOMyCTUMUM 32 YMOBH
nepea0avyBaHOCTI 3aCTOCYBaHHS MPABOBUX HOPM, BCTAHOBIIIOBAHUX TaKUMHU 00MekeHHsIMU. ToOTO
oOMeXeHHsI Oyab-SIKOTO TpaBa Mae 0a3yBaTHUCA Ha KPUTEPIAX, SAKI aayTh 3MOTY IMEpea0avYuTH
IOPUANYHI HACHIIKHA CBOET MOBEIIHKH.

3 ormamy Ha Bce 3a3HadeHe, [IpaBoBa mosumis KacamiiiHoro IUBUIBHOTO CyIy Y CKJIajdi
Bepxosnoro Cyy 1110/10 BiICyTHOCTI MIJICTaB JIJIsl SMEHIIICHHS PO3MIPY aJIIMEHTIB 32 HAssBHOCTI TaKO1
CaMOCTIMHOT Mi/ICTaBM sIK 3MiHa ciMeiHOro ctany mo nependayena 4. 1 cr. 192 CK Ykpainu 6e3
MOETHAHHS 3 1HIIIOK CaMOCTIHHOIO IMiICTaBOIO SIK TMOTIPIIEHHS MaTepiaibHOTO CTaHy (OOTSHKEHHS
€10 TIJCTaBOIO), sika BUcIOBIeHa KacamiitHuM nuBiUIBHUM cyaoM Yy ckiaai Bepxosaoro Cyay B
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nocranoBax Bijx 03 uepsus 2020 poxy y crpasi Ne 760/9783/18-11, Bin 16 Bepecus 2020 poky y cupasi
Ne 565/2071/19 Bim 16 BepecHs 2020 poky, y cupasi Ne 715/2073/20 Bin 28 tpaBus 2021 poky €
CTaJIOK0 OJTHAK TAKOIO, 10 HE BIJMOBIIa€ HOPMI MaTepiaJbHOTO IIpaBa Ta 3MIHIOE(CTIOTBOPIOE) Ti.

3a3HaueHa mpasoBa nosuuis BepxosHoro Cyny crana mijcTaBoo i MacoBOI BiIMOBH CYIB Y
3aJI0BOJICHHI OOTPYHTOBAaHUX IMO30BHMX BHUMOT TPOMAJsH, sIKi crnpuiiMaroun Hopmy cT. 192 CK
Vkpaiau BIAMOBIAHO 10 OYKBH 3aKOHY, 3BEPTAIOTHCA IO CYIy 3a 3aXHCTOM CBOTO IIpaBa Ha
3MEHIIICHHS PO3Mipy alliMEHTIB 32 HasIBHOCTI CaMOCTIHHOI MiCTaBU — 3MiHa CIMEHHOIO CTaHy.

Taka mpakTHKa HEraTUBHO BIJTUBAE HA CIPUNUHATTS IPUHIIMITY CIIPABEAIMBOCTI Ta BEpXOBEHCTBA
IpaBa MHUPOKUMHU BEPCTBAMH HACEJICHHS 1 HE CIIpHsE YKPIIJICHHIO TOBIPU 10 CyA0BOI BIaJH 4epes
PO3YMiHHSI HECIPABEUIMBOCTI JAaHOI MPaBOBOI MO3MUIT Ta Takoi MOMMIKOBOI CYJOBOI NPaKTHKH,
yepe3 He3akoHHe, Oe3mifcTaBHE OOMEKEHHS JIIOAMHM Ta TPOMAJsSHWHA Ha peati3aliio TpaBa
3aKpITJICHOTO BIJAMOBIIHOI0O HOPMOIO MaTepialbHOTO TpaBa HAa 3MEHIICHHS PO3Mipy ajiMEHTIB 3a
HASIBHOCT1 CaMOCTIMHOI MiZICTaBH IS IIHOTO — 3MiHA CIMEMHOTO CTaHy.

BianosigHo 10 4. 2 c¢1. 36 3akoHy YKpaiHu «Ipo CyI0yCTpii 1 cTatyc cyaaiB», Bepxosuuii Cya:

1) 3miiicHIOE TPaBOCY IS SIK CYJ] KacallliiHOl 1HCTaHIIi1, a y BUNIAJKaxX, BU3HAUYEHUX MPOLIeCyalhb-
HUM 3aKOHOM, - SIK CyJl MepIuoi ado amensiifHol iHCTaHIii, B TOPSIKY, BCTAHOBJICHOMY IPOIIECY-
AIbHUM 3aKOHOM;

2) 3A1iCHIOE aHaJIi3 CyJ0BOi CTaTUCTUKH, Y3araJlbHEHHS CYJIOBO1 MPAKTHKU;

3) Ha/jlae BUCHOBKH MIOJO MPOEKTIB 3aKOHOJABYHX aKTiB, IKi CTOCYIOTHCS CYIOYCTPOIO, CyJIO-
YUHCTBA, CTaTyCy CY//iB, BAKOHAHHS CYJOBUX PIIICHb Ta IHITUX MMUTaHb, TTOB’ I3aHKX 13 QYHKITIOHY-
BaHHSIM CUCTEMH CY/I0yCTPOIO;

4) Hazmae BHCHOBOK NP0 HAsBHICTh YU BIJCYTHICTh Y JISHHSX, Y SKHX 3BHHYBauyeTbCs
[Ipesunent Ykpainu, o3HaK Jep>kaBHOI 3pajau abo 1HIIOrO 3JI0YMHY; BHOCHUTH 3a 3BEpHEHHSIM Bep-
x0BHOT Pagn Ykpainu nmuchMoBe TOTaHHS PO HECITPOMOXKHICTh BUKOHaHHS [Ipe3nnenTom Ykpainu
CBOIX MIOBHOBAXKEHb 3a CTAHOM 3/10POB’S;

5) 3Bepraerbes 1o KoncrurymiitHoro Cyay YkpaiHu 11010 KOHCTUTYIIHOCTI 3aKOHIB, 1HITUX
MIPaBOBUX aKTiB, a TAKOXK 11010 odiriiiHoro Tirymauenus Koncturymii Ykpainu;

6) 3a0e3nevye 0THAKOBE 3aCTOCYBaHHS HOPM IpaBa CyJAaMHU Pi3HMX CIeIiaizaniil y mopsaKy Ta
croci0, BU3HAUEHI MPOIECYaTbHUM 3aKOHOM;

7) 3abe3nedye anessIiiHI Ta MICIEBI CyAH METOIUYHOIO 1H(GOPMAIIIEI0 3 TUTaHb MPaBO3acTo-
CyBaHHS;

7-1) 3ailicHIOE YTIpaBIiHHA O0’€KTaMU JEP’KaBHOI BJIACHOCTI, IO HAJIEXKaTh M0 chepu HOro
YIIpaBJIiHHS,

8) 3MIMCHIOE 1HIII MTOBHOBA)KCHHS, BUBHAYCHI 3aKOHOM.

Otxe 1o moBHOBaKeHb BepxoBHoro Cyay He BiHECEHO MPaBO 3MiHU HOPMH MaTepiaJIbHOTO
npaBa 3akpimieHoro CiMeiHIMM KOJIeKCOM YKpaiHu, a TIyMaueHHsS HOPMH IIpaBa HE MOXKE 3aMiHy-
BaTH i1 CTPYKTYpY Ta 3MiCT.

TrnymauenHst mpaBa(TIyMaueHHs MMPAaBOBUX HOPM) — AiSUTBHICTB, CIIPSIMOBAHA Ha 3’ sICyBaHHS,
OCMUCJICHHS JIMCHOTO 3MICTY HOPM IpaBa 3 METOI0 CHPHSHHS iX MPaKTUYHIN peaizallii, a Takox
pe3yabTaT Takoi JisUIbHOCTI, 10 MEPEBAKHO BUPAXKAETHCS B IHTEPIIPETALIITHO-TIPABOBOMY aKTi.

O06’€exT MpaBo TIyMAYHOI AISUTBHOCTI € HOpMa MpaBa. Y PO3KPHUTTI AIMCHOTO 3HAUYEHHS TPABOBUX
HOPM, 3’ICYBaHHI 3MICTy MPaBUJI TIOBEAIHKH, 1110 IX CTAHOBUTD, TIOJISATAE KiHIIEBA METa IHTEpIpeTaIii
npasa. besnocepenuiii npeaMer iHTepnpeTanii npaBa BUCTyNA€ IOPUINYHUAN TEKCT, SKUH MICTHUTBCS
y BIAMOBIIHUX JKepesax mnpaBa (HOpMaTHUBHO-IIPABOBHUX aKTax, HOPMATUBHO-IIPABOBUX JI0IOBOPAX,
MpaBOBUX TpereeHTax Toio). I1in «OykBoro» 3aKOHY pO3yMilOTh OyKBaJIbHE 3HAYCHHS IOPUINY-
HOT'O TEKCTY, III0 MICTHTh HOPMHU TpaBa (IOJI0KEHh HOPMATHBHO-TIPABOBOTO aKTa, MI>KHAPOTHO-TIPa-
BOBOT'O JIOTOBOPY TOIIO). «/[yX» 3aKOHy mepenae niiCHUI 3MICT HOPM TIpaBa, 10 MICTITHCS Y BiJIIO-
BIJIHOMY aKTi, 3 ypaxyBaHHSIM IPaBOBUX MPUHIIMITIB, HA SKUX BiH IPYHTYETHCS, B iX cyOopauHaIii
MiX c00010.

Bignosigao go m. 1 4. 3 cr. 2 HIIK VYkpainu, ogauM i3 OCHOBHUX 3acaja (TIPHHIIUTIAMU)
[UBLIFHOTO CY/IOYMHCTBA €: BEPXOBEHCTBO IpaBa.
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3rigno 3 u. 2 ct. 10 HIIK Ykpainu, cya posrisaae cripasu BianosiaHo 1o Koncturymii Ykpainu,
3aKOHIB YKpaiHU, MIXKHAPOIHUX JOTOBOPIB, 3r0JIa Ha 000B’SI3KOBICTh AKUX HajaHa BepxoBHoto Pa-
1010 YKpaiHu.

B uwactunax nepriii Ta npyriii cratti 263 LIIK Ykpainu, 3a3Ha4eHo, 110 CyZ0Be pillleHHs IM0-
BUHHO I'PYHTYBATHCS Ha 3aCa/laX BEPXOBEHCTBA MIpaBa, OyTH 3aKOHHUM 1 OOIpPYHTOBaHUM. 3aKOHHUM
€ pIIIEHHS, YXBaJCHE CYIOM BiJMOBITHO 10 HOPM MarepialbHOTO TpaBa 13 JOTPUMAHHSIM HOPM
MPOLIECYaTLHOTO MpaBa.

ToOTo, K 1 Cy1 mepIoi Ta anensniiHoi iHcTaHii, BepxoBamii Cyn sk ¢y KacaimiiHo1 1HCTaHIIi{
3000B’s13aHUI yXBAJIIOBATH CYJIOB1 PIIIICHHS Ha 3acajjax BEPXOBEHCTBA IIpaBa BIAMOBIIHO 10 HOpMa
MaTepialbHOTO MPaBa.

3 orusAy Ha 3a3HauYeHe, KO0 HOpMa MaTepiaJIbHOTO MpaBa MICTUTh OKPEMI ITiICTAaBU JJIs 3MEH-
IIEHHS PO3MIPY aTIMEHTIB, SIK1 € CAaMOCTIHHUMU JJI BUPIIIEHHS 1IbOTO TuTaHHs, BepxoBuuii Cyn He
Ma€ MpaBa 3MiHIOBATH 1[I0 HOPMY, IIJISIXOM ii CHOTBOPEHHS.

Orxe, nmpaBoBa mosuiisi BepxoBroro Cyny, sika Oyja cnpuiiHATa Ta 3aKjiIaJeHa B OCHOBY
pimenHs CBATOMKMHCHKOTO pailoHHOTO cyty MicTa KueBa He y3romKyeTbesl 3 JOTIKOIO TIIyMadeHHs
Ta B3araii 3 YKpaiHCbKUM MPaBOMUCOM!

Tak, BIAMOBITHO A0 YKPaiHCHKOTO MPABOIKCY CIIOTYYHUK «ab0» B YKpAaTHCHKiM MOBI, 3a3Ha4Ya€
aNbTepHATHUBY [lii, HE CYKYMHICTb, IOTIOBHEHHS, [TOETHAHHS, @ CaMe aIbTEPHATHUBY, IKOIO y TaHOMY
BUIMAJIKY € 3MiHa MartepiaigbHoro crany ABO (anpTepHaTHBa) CIMEWHOTO CTaHy IJIaTHUKA alliMEHTIB.

Tepmin ampTepHaTHBAa Mae MOXOKEHHS 3 jaTuHi ((dpani. alternative, Bim sar. alter— oguH 3
JIBOX ) — HEOOX1AHICTH BUOOPY MIXK JBOMA MOKJIMBOCTSIMH, 1[0 BUKJIIOUAIOTh OTHA OJIHY.

VY norimi — KOXHHH 13 9JIEHIB CTPOTO1 IU3 FOHKIIIT (CyIKEHHS, 10 3’ €IHY€ TBEPXKEHHS 3a JIOT0-
MOTOIO CITOTYYHHKA «ab0»), SIka BUPaXKae JIB1 M OLTbIIIE MOYKIMBOCTEH, IO BUKJTIOYAIOTh OJTHA OJTHY
(manp., Bupa3: «lle mipkyBaHHs € a00 iICTHHHUM, a00 XUOHUM» — MICTHUTH JIB1 A..).

3aKOH HE BU3HAYa€ KOHKPETHUX MIJCTaB JJIS BIACTYIY BiJl BUCHOBKY II[OJIO 3aCTOCYBAHHS HOPM
MpaBa, BUKJIAJCHOTO B paHilie yxBajieHoMy pimeHHi BepxoBaoro Cymy. Taki migcTaBu MOXKHA BU-
3HAYUTH BUXOJSYH 3 NepedaueHuX 3aKOHOM MOBHOBaxkeHb BepxoBHoro Cyny sik Cydy KacamiitHoi
THCTAHIIIT Ta MEX KacaliifHOTO MePerIisiay.

3MICT KacariifHOTO MePETJIsATYy MOJIsITae B IEPEBIPIl MPABMILHOCTI 3aCTOCYBAHHSI CYOM TMEPIIOL
YY arnessiiHol 1HCTaHIIlT Ha MICTaBl BCTAHOBJIECHUX (DaKTUYHUX OOCTABUH CIIPaBH HOPM MaTepiajib-
HOTO 1 IPOLIeCyaIbHOTO MpaBa.

Cyn, sikuii po3riisiiae CrpaBy B KacalliiHOMY MOPSAKY Y CKJIaJl KOJIETii CyIiB, TIEpeiae CIipaBy
Ha pO3TJIs TajaTH, 10 SKOi BXOJIUTh TaKa KOJIETIs, SIKIO 11 KOJIETis BBakae 3a HEOOX1aHE BIICTY-
MIUTH BiJl BUCHOBKY IIO0 3aCTOCYBAaHHSI HOPMH IpaBa y MOJIOHUX NMPaBOBIIHOCHHAX, BUKJIAJIEHOTO
B paHile yxBajieHoMy pimeHHi BepxoBnoro Cyny y ckiaai Koierii CyitiB 3 1iei camoi manatu abo
y CKJIaJli TaKOi majaTH.

Bincryn Bin BucHOBKiB BepxoBroro Cyny. IloBHoBaxkeHHst BepxoBHoro Cyny sk cyny Kacartiii-
HOT 1HCTaHIII1 BKa3yIOTh Ha T€, III0 HEOOX1AHICTh BIACTYIY BiJ paHimie chopMOBaHOTO BUCHOBKY Bep-
xoBHOro Cyay Moxe OyTH MOB’si3aHa BUKIIIOUHO 3 HE3T0JI010 3 paHilie cpOpMOBAaHUMH BUCHOBKAMHU
BepxoBHoro Cyay mio/10 mpaBUIbHOCTI 3aCTOCYBAHHS CYAaMH IEPIIOi YU amesuiiHol 1HCTaHIIiHi
HOPM TIpaBa y MoAiOHMX MpaBoOBiIHOCKMHAX Taka He3roja, a BiITak HEOOX1IHICTh BIACTYIy Bia Buc-
HOBKIB BepxoBHoro Cymy, Moxe OyTH 3yMOBJICHA pI3HUMH (DaKTOpaMu, SIK TO: 3MiHA CYCITUJTBHUX BiJI-
HOCHH; 3aCTapiIiCTh Ta HEBIAOBIJHICTh MPaBO3aCTOCOBUOI MPAKTUKU CYyYaCHUM YMOBAM, TaKe iHIIIE.

€BpOIEHCHKUI CyT 3 TIPaB JIIOJUHU y CBOiM MPAKTHUII TAKOXK JOITYCKA€E 3a MEBHUX YMOB BIJICTYTI
B1JI CBOiX TOTEpPEIHIX BUCHOBKIB, 30KpeMa 3 METOI0 3a0e31edeHHs TOro, 1o TaymMadeHHs KoHBeHIii
BioOpakae colliaibHi 3MiHH Ta BiANOBiIae yMoBaMm choroaeHHs (m. 35 pimenus €CII Bix 27.09.
1990 y cmpasi «Kocci mpotu Crnionmydenoro KopomisctBa» (Cossey v. the United Kingdom, 3asBa Ne
10843/84), n. 70 pimenns €CILI Big 18.01.2001 y cmpasi «Yenmen nmpotu Crnomydenoro Kopo-
niBctBa» (Chapman v. the United Kingdom, 3asBa Ne27238/95). Bepxosnwuii Cyn 7 Bigctyn Bix Buc-
HOBKiB BepxoBHoro Cyy.

¥ nocranosi Benukoi [Tanatu Bepxosrnoro Cyny Big 04.09.2018 y cripaBi Ne 823/2042/16 cdop-

397



Collection of Scientific Papers «Private Law and Businessy, 2025, Issue 25

MYJILOBAHO 3arajbHHI BUCHOBOK, IO «...3 METOIO 3a0€3MEeUYCHHSI €JHOCTI Ta CTAJIOCTI CYI0BOT MpakK-
THKH JJI BIICTYITY BiJl BUCIIOBJICHUX paHiiie mpaBoBux no3utliii Benuka [1anara Bepxosaoro Cyny
MMOBMHHA MAaTH IPYHTOBHI MiJCTaBU: ii monepeaHi pillieHHs MalOTh OyTH TOMHJIKOBUMU, HEE(hEKTHB-
HUMU 9H 3aCTOCOBAHUH y IIUX PIIICHHSX MiIX1] TOBUHEH OYEBUIHO 3aCTAPITH BHACIITOK PO3BUTKY
B MIEBHIH cdepi CyCMUIBHUX BITHOCHH a0o0 1X MPaBOBOTO PETYIIOBAHHS. ...

3 ornsay Ha BCe 3a3HaueHe, cropoHa [lo3mBaua mepekoHaHa, 1m0 pinieHHs CBSITOMMHCHKOTO
paiionHoro cyay micra KueBa He BiIIOBi1ae HOpMaM MaTepialbHOTO MpaBa, He 6a3yeThCs Ha MaTepia-
JaxX IUBLIBHOI CIIPaBH Ta HE BpPaXxoBYe€ JOKa3u HaJlaH1 cTOpoHaMu. BpaxoByrouu 3a3HaueHe pillleHHS
CBATOMMHCHKOTO paiioHHoro cyay micta Kuesa Bin 18 uepBHs 2024 poky y nmBUIBHIN cripaBi Ne
759/6169/24 mae OyTu cKacOBaHO B IIOBHOMY 00cs31, a 3a pe3yJIbTaTaMu MEperisiay, Cy KacaiifHol
IHCTaHIIIi Ma€ YXBAJIUTH HOBE PIIIEHHs, SKUM TT030BHI BUMOTH 33JI0BIJTLHUTH B IOBHOMY 0OCSI31.
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