Collection of Scientific Papers «Private Law and Businessy, 2024, Issue 24, Part 2

YK 347:965.42
BUKOPUCTAHHA
AJIBOKATOM MEJIATUBHUX
TEXHIK TA IHCTPYMEHTIB ¥
KPUMIHAJIBHOMY ITPOBA/IZKEHHI

Baaaucias TEPEMEIBKHIA

JOKTOp IOpUIMYHUX HayK, podecop,
MIPOBIAHUI HAYKOBUH CITIBPOOITHUK

HaykoBo-mocaigauii iHCTUTYT PUBATHOTO
npaBa i MiANpUEMHUIITBA IMEHI aKajeMika
@. I'. Bypuaka HAIIpH Ykpainu (Kuis)

https://doi.org/10.32849/2409-9201.2024.24.70

UDC 347:965.42
DEFENCE ATTORNEY'S USE
OF MEDIATION TECHNIQUES
AND INSTRUMENTS WITHIN
CRIMINAL PROCEEDINGS

Teremetskyi, Vladyslav

Doctor in Law, Professor, Leading research
scientist

Academician F.H. Burchak Scientific Research
Institute of Private Law and Entrepreneurship
of the NALS of Ukraine (Kyiv)

https://orcid.org/0000-0002-2667-5167

JIrogpvmuina BIJITHCBKA
BHKJIa1ad Kaenpu

[IpuBaTHuUil BUlIMIT HABYAILHUNA 3aKJIa]
«bykoBHHCEKH YHiIBepcuTeT» (UepHIBIN)

Liudmyla BILINSKA
Teacher of the Department

Bukovyna University (Chernivtsi)

https://orcid.org/0009-0005-9618-5568

HayxoBe gociiKkeHHs] IPUCBSIYCHE BU-
BYEHHIO aJIBOKATCHLKOI MISIIIBHOCTI B Memia-
1ii y KpUMiHAJILHOMY TPOBAa)KCHHI, a Ta-
KO 3aCTOCYBAaHHIO aJBOKATOM MeEIiaTHB-
HUX TEXHIK 1 MPOIEAYP 13 BU3HAUECHHSAM HO-
ro MOBHOBaXXEHb MiJl Yac MPOBEICHHS Me-
miamii. [IpoaHanizoBaHO MOJIOXKEHHS 3aKO-
HOJIaBCTBA II0JI0 YYacCTi aJBOKAaTa sIK 3aXHuc-
HUKa MiJ03pIOBAHOTO, OOBHHYBAYE€HOTO Ta
K MpPEICTaBHUKA IOTEPHUIOro y KpHUMi-
HaJbHOMY TPOBA/PKCHHI HA KOXKHIN cTafii
Memiarii. OxapakTepru30BaHO IMpalli HayKOB-
I[iB, K1 JOCIIKYBAJIA MPOOJIEMHI acTeKTH
Ta pOJb aJBOKaTa B Memiamii y KpuMi-
HaJLHOMY MPOBAKEHHI.

3’4COBaHO CYTHICTh aJbTEPHATHBHOTO
BUPIIIEHHS CTOPIB K OKpeMoi cdepu mpo-
deciliHOi AISUTBHOCTI ajBoKaTa. BusBiieHO
POJIb aJBOKATIB MPU MPOBEACHHI Meaiawii y
KpUMIHAJIPHOMY TIPOBAJKEHHI, SIKa MOJISTae
B iH(OpMYyBaHHI KJi€HTa CTOCOBHO HOTO
npaBa MPUMUPHUTHUCS 3 MOTEPHUIUM abo 3a-
MPOMOHYBATH YKJIACTH YrOAy IpO NpPUMHU-
peHHsi. BcTaHoBIieHO, O aJBOKAT BUCTYIIA€
MOCEPETHUKOM MIXK MOTEPILIUM 1 IPABOIO-
PYLIHUKOM Ta CHpUs€ BIAUIKOTYBaHHIO IIpa-
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Scientific research is dedicated to stu-
dying the activities of lawyers in mediation
in criminal proceedings, as well as the ap-
plication of mediative techniques and pro-
cedures by lawyers, with the definition of
their powers during mediation. The pro-
visions of legislation regarding the partici-
pation of a lawyer as a defender of a sus-
pect or accused and as a representative of
the victim in criminal proceedings at each
stage of mediation have been analyzed.
The works of scholars who have investi-
gated problematic aspects and the role of
lawyers in mediation in criminal procee-
dings are characterized.

The essence of alternative dispute reso-
lution as a separate sphere of professional
activity for lawyers has been clarified. The
role of lawyers in conducting mediation in
criminal proceedings has been identified,
which involves informing the client about
their right to reconcile with the victim or
propose a reconciliation agreement. It has
been established that the lawyer acts as a
mediator between the victim and the offen-
der and facilitates the offender's compen-
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BOTNIOPYIIHUKOM 3aBIAaHOI IIKOJU Ta 3aJ10-
BOJICHHIO MTOTPEO MOTEPILIOTO.

BusHaveHo, mo mops i3 3aCTOCyBaH-
HSIM MEIIaTUBHUX TEXHIK Ta 1HCTPYMEHTIB,
SIKI BHUKOPHCTOBYE aJBOKAT Ha Oyab-sSKii
cTaaii memiarnii, BiH B 00OB’SI3KOBOMY TIO-
PSAAKY TIOBHHEH MaTH PO3YMIHHS OO TO-
TpeO TOTEPIJIOTO 1 MPAaBONMOPYIIHUKA, IO
HaJa€ MOXJIMBICT BUPINIUTA 3aBJIaHHS
Mepialii, camMe B KpPHUMIHaJIbHOMY IpO-
BaJKEHHI.

JlocmiKeHo y4acTh ajBOKaTa sK 3aX-
WCHUKA 1 K MPEACTaBHUKA ITiJl Yac MPUMHU-
pEHHsI CTOpPIH Ha CTaaisIX KPUMIHAJIBHOTO
MIPOBA/DKEHHS, 10 HAJa€ MOXXJIHMBICTH MPO-
CTeXKUTH POJIb aJIBOKAaTa y Memiallii, BUOK-
pPEMUTH OCOOIMBOCTI MOTO ydacTi Ta BH-
3HAYMTH, SKI MEJIaTHBHI IHCTPYMEHTH Ta
TEXHIKHU BiH 3aCTOCOBYE.

BcranoBiieHo, 1o 10 1HCTpyMEHTapito
MeJiaTopa BITHOCSATHCS 3HAHHS Ta MPAKTHY-
Hi HaBUYKH y TAaKUX KOMIIETEHIIsIX: KOH(-
JIKTOJIOTIYHA, TMpOIeAypHA, IIpaBoBa Ta
KOMYHIKAaTUBHA, KOXHA 3 KX MOXE OyTH
BUKOPUCTaHA aJIBOKAaTOM B Memiamii y
KpUMiHAJILHOMY TTPOBAKCHHI.

Busnaueno mepeBaru memiarii 3a yvac-
TIO aJBOKaTa B KpPUMiHaJIbHOMY IPOBA/I-
JKEHHI, 1110 TMOJATAaloTh y CHpHSHHI 30epe-
YKEHHIO 3aJI0BUIBHUX BIJIHOCHH MK CTOPO-
HAaMH KPHUMIHAJIBHOTO KOH(IIKTY, 3HATTI
MDK HHMH €MOIIIHHOT Hampyru, KoH]iaeH-
LIAHOCTI.

KarouoBi cnoBa: Mepiaris, aaBOKAaT,
KpUMIHaJIbHE TPOBA/KEHHS, MeEIIaTUBHI
TEXHIKH Ta 1HCTPYMEHTH, BiIHOBHE IpPaBO-
CyIJis, MiI03pIOBaHUM, 0OBUHYBA4YCHHH, TI0-
Teprniaui, nokasu, npakrtuka CCILI

sation for the harm caused and the satisfac-
tion of the victim's needs.

It has been determined that, along with the
use of mediative techniques and tools by
the lawyer at any stage of mediation, the
lawyer must have an understanding of the
needs of the victim and the offender, which
allows the goals of mediation to be achie-
ved specifically in criminal proceedings.

The participation of the lawyer as a
defender and as a representative during the
reconciliation of parties at various stages
of criminal proceedings has been investi-
gated, allowing the role of the lawyer in
mediation to be traced, highlighting the
features of their participation, and identi-
fying the mediative tools and techniques
they use.

It has been established that the media-
tor's toolkit includes knowledge and practi-
cal skills in the following competencies:
conflict management, procedural, legal,
and communicative, each of which can be
used by a lawyer in mediation in criminal
proceedings.

The advantages of mediation involving
a lawyer in criminal proceedings have been
identified, which include facilitating the
maintenance of satisfactory relations bet-
ween the parties to the criminal conflict,
reducing emotional tension between them,
and ensuring confidentiality.

Keywords: mediation, lawyer, criminal
proceedings, mediative techniques and tools,
restorative justice, suspect, accused, vic-
tim, evidence, case law of the European
Court of Human Rights

Peanii cboronenns B YkpaiHi BKa3ylOTh Ha T€, 110 3BEPHEHHSI /10 aIbTEPHATUBHOT (HEIOPHUCIHUK-
1iiHOT) (OPMHU TPUITMHEHHS TTPABOBUX CIOPIB, KOH(MIIIKTIB 3 BUKOPUCTAHHSIM MPUMUPHUX TPOIIE-
Iyp BKa3ye Ha LIHHICTh Takoi GOpMH, cepell SKHMX OcoOyMBe Micle 3aiiMae mexiauis. BogHouac
iCHy€ peajbHa ToTpeda y MOIMMUPEHHI MPAKTUKH BPETYJIIOBAHHS OPUAUNYHUX KOHQIIKTIB, ITOB’s3a-
HUX 3 MOXKJIMBOCTSIMH a/IBOKATIiB aKTUBHO CIIPUSTH peajtizallii mporo miaxoay. Bpaxosyiouu te, 1o
aJIBOKATH, SIKi € Cy0’€KTaMU HaJlaHHS KBaJi(DiKOBAHOT IOPUAUYHOT TOTIOMOTH, 31HCHIOIOTH CBOTO JIi-
SUTBHICTh B YMOBAaX MPABOBUX CIIOPIB Ta O€pyTh OE3MOCEPETHIO YIacTh B YIIPaBIiHHI HUMH, TTOBUH-
Hi MATPUMYBATH Ta PO3BUBATH MPUMHUPHI npoueaypu. Came aBOKaTy, SIK MPEACTABHUKY FOPUINY-
IHITUX aJbTEPHATUBHUX CIIOCOOIB BUPIMICHHS CIOPIB, IO CHPHSIE CTUMYJIIOBAHHIO MPOCYBaHHS
CIIpaBH BIIEpE/, BIJACTIAKOBYIOUH 3MICTOBHY YaCTHHY IPOIIECY, JAOIOMAara€ THYYKOCTI CTOPiH Ta
3arajioM BiJlirpa€ KOHCTPYKTHUBHY pPOJIb IPH BUPIILIEHHI CTIOPY.
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BopaHouac ynHHE yKpaiHChbKE 3aKOHO/ABCTBO BHU3HAYa€ MEpeEIliK MPaBOBUX MiACTaB, AKi 3a0e3-
MEeYYIOTh MOXKJIMBICTh MPUMHPEHHS MK IMOTEPIUIMM 1 MPAaBOMOPYITHUKOM HUISIXOM 3aCTOCYBaHHS
mporpaM BITHOBHOTO TMPaBOCY//IS, 30KpeMa 1 Memiamii. Y KpUMIHAIRHOMY TMpoleci YKpaiHu
Memialiss Moke OyTH 3aCTOCOBaHA y MeXax 3BUIBHEHHS BiJl KPUMIHAJIBHOI BIAMOBIAAIBHOCTI, 110
BUHHMKA€ HA TPYHTI IPUMHPEHHS MiJ03pIOBAaHOr0 (0OOBHHYBAYE€HOI0) 3 MOTEPIIIMM Ta YKJIaJIaHHS
yroau B KPUMIHAJIILHOMY TPOBA/DKEHHI. Y IIbOMY pa3i aaBOKaT, HOTO MANCTEPHICTh Ta HABUYKH
BIZIIrpatOTh HE OCTaHHIO pouib. IlepeniueHi 0OCTaBUHM 3yMOBIIOIOTh aKTyaJbHICTh 0OpaHOi TeMu
JOCTIPKEHHS Ta BUMaraloTb CBOro HayKOBOT'O OCMHUCJICHHS.

[TpobGneMHI acrieKTH Ta poJib aaBOKAaTa B MeJiallii HEOTHOPA30BO JIOCHTIKyBajgacsi yUeHUMH B
ranmysi npasa. Tak, mpoGyiiemaTuili Meiamii 3arajgoM 3a y4acTio aJlBOKaTa MPUCBSATHIN CBOi HayKOBI
npari A. C. Hosocan, FO. 1O. Coiika ta H. 1. Cemenkona [1, ¢. 56-60], H. }O. KanTop [2, c. 109—
112], A. 178 Opaniy3 Ta O. 1. babar [3, c. 16-24], I. M. JlonsHoBchka Ta O. O. IToxomxkaii [4, c. 20—
27], O. M. T'onoBko [5, c. 144-151], M. 1O. €dimenko [6, c. 144—151]. Oxpemi MUTaHHS y4acTi
aJIBOKaTa B MeJiallii came y KpuMiHaJIbHOMY ITPOBAPKEHHI BUCBITIIEHI B HAYKOBOMY J0poOKy A. B. bi-
naii [7, c. 8-15], O. L. boryuapoBoi ta I. M. KpaBuenko [8, c. 229-250], B. B. Bnactok [9, c. 144-
149], O. M. fydenrok [10, c. 29-38], JI. I'. Marseesoi ta I1. M. banramxu [11, ¢. 23-27], O. M. Mu-
konenko, H. B. Henensu [12, c. 193-197], B. O. Mepkynosoi [13, c. 93—101]. Haykosi mpaii
3a3HAYCHUX YYCHHX BHUCBITIIOIOTH OKPEMi acleKTH oOpaHoi Hamu npobiieMatuku. BomHowac mo-
TpeOYIOTh JOJATKOBOTO JOCIIKEHHS HAIPSAMU AisIbHOCTI aJjBOKATa il yac peaiizallii mpoueaypu
Memialii, ki BiH BUKOHYE SK 3aXHCHHUK IIiI03PIOBAaHOTO0, OOBHHYBAYEHOTO Ta MPEACTABHUK
noTepmiyioro. e MoXHa MOSCHUTH THM, 110 OCOOJIMBOCTI TISTILHOCTI aBOKaTa y MpoIeaypi meia-
il y KpUMiHaJIbHOMY IPOBAKEHH1 Oyu ()parMeHTapHO PO3TIISIHYTI B IOPUAWYHINA HAYII.

MeTo1o TOCIHiKEHHSI € KOMIUIEKCHUM aHai3 aJBOKAaTChKOI AISUTBHOCTI B Memiallii y KpuMmi-
HaJbHOMY MPOBA/KEHHI, BU3HAYCHHSI HOTO MOXJIMBOCTEH Tij Yac MPOBEJACHHS MEIiallii, a TaKoxX
3aCTOCYBaHHS aJBOKATOM MEIaTHBHUX TEXHIK Ta MPOLETY.

3aBaaHHs JOCIIHKEHHS MepeadadaroTh:

- PO3KPUTH CYTHICTh aJIbTEPHATUBHOTO BHUPIIICHHS CIOPIB K OKpeMoi cdepu mpodeciitHoi
IISUIBHOCTI aJBOKATa;

- BUSIBUTH POJIb aJBOKATIB IIPH MPOBEACHHI Meiallii y KpUMIHAIbHOMY MTPOBAKEHHI, PO3KPH-
TH OCOOJIMBOCTI JiSTTBHOCTI aIBOKATa SIK 3aXUCHHUKA YH MPE/ICTABHUKA;

- BU3HAYHUTH JIOJIATKOBI 3HAHHA Ta mpodeciiiHi HABUYKH, SKi € HEOOXITHUMU I aJJBOKATIB 3
METOIO MIPUUHATTS HUMH y4acTi B MeaiaIli y KpUMIHAJILHOMY MPOBAKEHHI.

Sk BimoMo, MpaBoBi 3acajiy Ta MOPSAIOK MPOBEACHHS Meiallii SK 1M03acy/0BOi MPOIEAYPH Bpe-
T'YJIOBaHHA KOH(MIIKTY (cnopy), Il NpUHIMIN, CTaTyC MeIiaTopa, BUMOTH 10 WOTO MiATOTOBKH, a
TaKOX 1HII MHUTAHHS, MMOB’sA3aH1 3 €0 MPOIEAYPOro 3akpimieHi B 3akoHi Ykpaiau «IIpo memia-
miro» (mami — 3akoH) [14], 1HIKX 3aKOHOJABYUX 1 MIJ3aKOHHUX HOPMATHBHO-TIPABOBHX AaKTaXx.
[ToHATTSA 1 CYTHICTH HPOLIEAYPH Meiallli TAKOXK PO3KPUTO B HAYKOBUX JOCHIIKECHHSX.

3a 3araJpHUM TPaBUJIOM «Memdialtis» (Bix yiat.«mediatio») siBisie cOO0I0 MEPEroBOPHUN TPO-
1ec, 110 3IIHCHIOETHCS 3a JOTIOMOTOI0 HE3aJICKHOT0 HEHTPAIBHOTO KBaNTIi(PiKOBAHOTO TIOCEpETHUKA
— MeziaTopa, SIKUi JIoroMarae CTOpOHaM CIIopy MpoaHalli3yBaTH KOH(MIIIKTHY CUTYallil0 TaKUM YH-
HOM, 1100 BOHU 3MOTJIM CaMOCTIHHO 00paTH TOM CIOCiO BUPIMICHHS CYNEPEYKH, 10 Oyje BiAMOBi-
JaTy iHTepecaM 000x cTopiH [15, c. 182]. BiamoBimHo Memialiist — 11e mpoIiec, Mij] 9ac sIKoro 3yCTpi-
YaroThCs Pa3oM Bl UM OUIbIIE CTOPOHHU Y NMPHUCYTHOCTI TPEThOI — HEUTpaIbHOI — CTOPOHH (Mefia-
TOpA), IKa CIPHUSE TOCATHEHHIO CTOPOHAMH B3a€MHO1 3Tr0/IM Y BUPIIIIEHHI KOHKPETHOTO CIIOPY.

HeoOxinHicTh momupeHHs B YKpaiHi IPaKTUKH BPETYJIIOBaHHS IOPUANYHUX CIIOPIB 32 TOTIOMO-
rol0 Mefiarii BUMarae J0JaTKOBOTO HAYKOBOTO OCMHCJICHHSI MHUTaHb, MOB’SI3aHUX 13 MOXKIIMBOC-
TAMH aJBOKaTypH aKTUBHO CHPHATH peamizalii 1poro maxoay. Tak, aaBokaT, OyIy4d OCHOBHUM
cy0’ekTOM HaJaHHS KBaTi(iKOBAHOI IOPUIUYHOI JOMIOMOTH, SIKMM 3IHCHIOE CBOIO MiSUTHHICTH B
yMOBaxX IOPUAMYHUX KOHQIIKTIB (cropiB) 1 O6epe Oe3nocepenHIo y4acTh B YIPaBIiHHI HUMH, IO-
BUHEH MIATPUMYBATH Ta PO3BUBATH BUILIE3a3HAUCHHUN HAMPSAM SIK OJIMH 13 CaMHX MEPCHEKTUBHUX, Bpa-
XOBYIOYM TIOCTABJICHI TIEpe/ aIBOKATYpOrO LIl Ta 3aBaaHHsA. Sk ciaymHo 3a3Havaroth JI. I'. Mart-
BeeBa Ta II. M. Banramku, iHTepec agBOKaTiB 0 Meiallii 3yMOBICHH MONTYKOM HOBUX cdep
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TisUTbHOCTI Ta moTpeOoro y migBuineHHi kBamigikamii [11, c. 26]. binbimn Toro, Ha Hamy IyMKY,
BOJIOJIIHHS aJBOKATOM MEIaTUBHMX TEXHIK Ta I1HCTPYMEHTIB 3arajoM JOMOMaraloTh iM TpH
BHpIIIIEHH] 0araThOX 3aBJaHb Y CBOiN MPOQeCIiiHIN TiSITBHOCTI.

3i cBoro 6oky, B. O. MepkymnoBa CTBepKYy€, 110 HE3aJIECKHICTh Ta BHCOKUN TEOPETUKO-TIPABO-
BHI PIBEHbH IMATOTOBKH aJBOKATIB MOKE 3a0€3MEUNTH HAJIC)KHUHA PIBEHb BUPIIMICHHS KOH(IIKTHUX
CUTYyaIlii, IHTCHCUBHICTh YCYHEHHSI MOT0 HETaTMBHUX HACJIJKIB MOBHY Ta KBali()iKOBaHY y4acTh
pi3HUX CTOpIH (MIPEICTaBHUKIB IPOMaH, MOTEPHUIMX Ta MPABONOPYIIHUKIB, IHIIMX 3aI[iKaBICHUX
0ci0); TaKTOBHICTh Ta B3a€EMOITOPO3YMIHHS I Yac CKIATHOTO TMOIIYKY B3a€MONPHUHSATHUX Pi-
IIEHB; CIIPOMOKHICTh Y MePEKOHAHHI BUHHOT 0COOM (TIPaBOMOPYIIIHUKA) IIOAO JOIIIBHOCTI T1€BOTO
KasITTA Ta JOCTPOKOBOro BumpasieHHs [13, c. 101].

VY HaykoBOMY MOpOOKY BITUM3HSHUX YUYEHUX Y4acTh a/IBOKAaTa B MpOLEAypax MPUMUPEHHS SIK
MeJllaTopa CXeMaTUYHO BiJoOpakeHa SK «IMOTePHUTHi-3aXuCHUK-TTio3poBanuii» [10, ¢. 33]. bes-
YMOBHO aJIBOKaT Ma€ MOXKIIUBICTH 1 3000B’s13aHUMA, 3aXHUILAI0YHM IHTEPECH CTOPOHU, OpaTH y4acTh y
Mporeaypl MPUMHUPEHHS, OJHAK BiH HE MOXKe OyTH He3aleHUM mocepenHukoM. lle muckyciitHe
MATAaHHS HEOTHOPA30BO OYyJIO IPEAMETOM JOCIiKEeHH yueHux [12, c. 195; 9, c. 145].

BoaHouac He MOXKHA HE MOTOAWTHCS 3 JYMKOIO HAYKOBIIIB, SIKI BBa)KalOTh, 1[0 OCHOBHA Bif-
MIHHICTh aJIBOKaTa Ta iHMMX (DaxiBIiB K MEAIaTOPIB MOJATAE B TOMY, 11O aJBOKAT € (axiBlIEeM y
rajxysi mpaBa, a MeJiaTop — y TICUXOJIO0Tii, KOH(IIKTOIOT1i, KOMYHIKATUBICTUKH Ta KOMYHIKATUBHUX
TexHoJIoTisX [8, c. 242].

3ayBakuMo, IO YCIIIIHA peajizalis 3aKoHy, Cepell 1HIIOTO, 3arovyaTKyBajla BHKOPHCTAHHS
Memialii B aIBOKaTChbKiM AIsUTbHOCTI. [IpUHIIMITOBO BaXKJIMBUM CTaio GOpMyBaHHS KOPIycCy mnpode-
CIfHMX MeaiaTopiB, y TOMY YHCIIi 3 MPEICTaBHUKIB aJBOKATCHKOI CIIIBHOTH, TOOTO HE3aJIeKHHUX
KBaTi(hiKOBAaHUX FOPHUCTIB, K1 BOJIOAIIOTh BUCOKUMH CTaHAAPTAMHU KOPIIOPATHBHOT €THKH.

BpaxoBytoun MO3WTUBHUMN TOCBIA JepXaB 3 PO3BUHEHOIO CHCTEMOIO aJbTEPHATUBHOTO BHpI-
IIICHHS CTIOPIB, aJJBOKaTypa B YKpaiHi cucTeMaTuyHO Oepe aKTHBHY y4acTh y CTaHOBJICHHI 1 BIPO-
Ba/DKEHHI Memiallii Ta CIpuse BPETYIIOBAHHIO IOPUIWYHUX CIIOPIB 3a JIOMIOMOTOI0 MEIaTUBHUX
TEXHIK Ta IHCTPYMEHTIB.

Boanouac, sik cnyniHo 3a3Havyatorh C. C. Mup3sa ta I. A. Cepennuibka, Meialist € J0CUTb 3a-
TpeOyBaHUM METOJOM BHPIIICHHS KOH(MIIKTIB Yy CBITI, KOJU 31 CTOPOHH PO3BUHEHHX JEMOKpa-
TUYHUX KpaiH MDKHApPOIHA MATPUMKA CepH 3aCTOCYBaHHS Meiallii MOCTIHHO pO3IIUPIOEThCs [ 16,
c. 130]. Cxin BiA3HAUUTH, 110 BIOPOBAKEHHS MPOLEAYPH Meiallii 3arajjoM MOXKHa pO3IIIsfaTu siK
OIMH 13 BAXJIMBUX MUIAXIB TPHUBEJACHHS HAIIOHAJTHLHOTO 3aKOHOJABCTBAa JO PEKOMEHJAIlIN
€sporeiicbkoro Corosy. Mmersest, 30kpema, mpo Pexomenmanii Ne R (99) 19 mogo memiamii y
KpUMIHAJIBHHUX CIIpaBax, a Takox npo KepiBui npuHuunu Ne 13 ams kpamioro BUKOHAHHS HasBHOI
Pexomenparii momo Memianii B kpuMiHanbHUX cripaBax [17, 18], siki Ha MOCTIHINA OCHOBI HEOOXiI-
HO BpPaxoOBYBAaTH NP MOAAJBIIIN po3po0Ili 3aKOHOJABCTBA MPO Memialliio B YKpaiHi.

Cain norogutucs 3 nymkoro A. B. Binaif, sika koHCTatye, 1m0 e()eKTUBHUM 3aXHCT aJBOKATOM
nepeadayvae BKUTTA YCiX He3a0OOPOHEHUX 3aKOHOM 3ac001B, HEOOXITHUX /ISl IOBEJICHHSI HCBUHYBA-
TOCTI KJTiEHTa a00 OTPUMaHHS CIIPABEIMBOI MipHU MMOKApaHHS B MOPSIKY, MepeadaueHOMy YHHHUM
3aKOHOJIAaBCTBOM, HEJOIMYIIECHHS MOPYIIEHHsS HOro mpas, CBOOOJ 1 3aKOHHUX IHTEPECIB Ta 1HIIOTO
POy 3J0BXXHMBaHb OO CBOTO KiieHTa [7, ¢. 8]. BiamoBigHO Ha €PEKTUBHHI XapakTep 3aXHUCTY
KJIIEHTIB 3/I1MCHIOIOTH BIUIUB PEKOMEHAIlT aJIBOKAaTa MO0 peajtizallii MOXIMBOCTI 3BEPHYTHCS 10
MpOrpaM BiTHOBHOTO MPABOCYAJIS, 30KpeMa Meiallii.

Haramaemo, 1110 BiHOBHE TIPABOCYIs, SIK COIIaIbHUN IHCTUTYT chopMyBasiocs y cepenuni 70-
X pokiB XX CTONITTS, OJTHAK iHTEPEC /10 BITHOBJICHHS MOPYIICHUX MPpaB MOTEPITIIONO MaB MicCIle TIIe
B KOHILICTIIISAX MPAaBOCYAIs CTapOAaBHbOTO cBiTy. ITiaXifd, 1110 JEKUTh B OCHOBI KOHLIEMIIIT BiIHOB-
HOTO TIpaBOCys (restorative justice) Haga€e MOMJIMBOCTI CTOPOHAM KOHQIIKTY BITHOBUTH CTaH,
SIKHA BOHHM Pa30M BBaXKAIOTh CIIPABEUIMBUM, Ta 3aBISKH I[bOMY BITHOBUTH CTOCYHKH [19, c. 28].
OCHOBHOI0O METOI0 Mefiallii, Ta B3araji, IporpamM BiJHOBHOTO MpPaBOCYIJS € BIAHOBJICHHS —
MPUMUPEHHS, 3IUICHHS Ta BIIIIKOAyBaHHs 30WTKIB. BBajkaeMo, 110 BiIHOBHE MPABOCYIAS HE €
MaHaIeer BiJ ycix Oif Ta HE MOXKe OyTH 3aMiHOIO TpadMIliiHOTO TpaBocyads. OmgHak, HA HaIl
MOTJISAJT, IHCTUTYT BITHOBHOTO MPABOCYJIS € OJHUM 13 €(PEeKTUBHUX MPABOBUX IHCTPYMEHTIB MPOTH-
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Ji1 3JI0YNHHOCTI, SIKUH HaJae MPaBOCYII0 BITHOBHOTO XapaKTepy 3a paxyHOK BUKOPHUCTaHHS IEB-
HOTO CIIOCO0Y BUPIIICHHS KPUMIHAJIBHUX CUTYAIlI MepeTyCciM CTOCOBHO HEITOBHOITHIX.

Axmo po3MipKOBYBaTH PO MeEiallilo caMe y KPUMIHAJIBbHOMY IMIPOIECi, BiI3HAYMMO, IO
a/IBOKaT € OJHUM 13 KJIIOYOBHX YYaCHHMKIB KPUMIHAIBHOTO NMPOBa/pKEHHsS (cT.cT. 45-49, 52-53
Kpuminanpaoro nporecyansHoro kojekcy (mami — KIIK) [20]. Big pe3ynpraTy HOTO AisSUIBHOCTI
0E3yMOBHO 3aJIe)KHUTh pealtizallis MpaBa Ha CIPaBEIJIUBUNA CyJ. BiIMoBiTHO aKIEHTyeEMO yBary Ha
0COOJMBOCTSX y4acTi aJBOKaTa Ha CTaJil mpoleIypH Meaiamii y KpuMiHaIbHOMY IIPOBAKEHHI ITi]T
yac MPUMHUPEHHS CTOPIH, 10 € YYaCHUKAMU KPUMIHAIBHOTO KOH(IIIKTY Ta SKi IHCTpyMEHTH Oynu O
JOPSYHUMH TSI 3aCTOCYBAaHHS aIBOKATOM Y I[bOMY BHIIQJIKY.

VY cyuacHii I0puIUYHIN Haylli iCHye AeKUIbKa MOTJISAAIB yUeHUX Ha MPOOJIEMaTHKY, IOB’sI3aHy
13 IIAJBHICTIO aiBoKaTa y Memiamii. Ha Hamnr mormsin, HaiOUTbI TOPEYHUM € CIIOCiO, CIPSMOBAaHHMA
Ha JOCIIKEHHSI y4acTi aJiBOKaTa y JBOX IMOCTACsX: SIK 3aXHMCHUKA 1 K TPEICTaBHHUKA TIiJ Yac
OPUMUPEHHS CTOPiH, SKII0 BHUHUK KpUMIHAIbHMM KOHGuIKT. Hailikpame me mnuTaHHA Ciain
pO3MIISIAATH Ha CTadisIX KPUMIHAJIBLHOTO TPOBA/PKEHHS, OCKUIBKHM caMe B IIbOMY pa3l HailOuibIie
MO>KJIUBO TIPOCTEKHUTH POJIb aJBOKATa, BHOKPEMHUTH OCOOJMBOCTI MOTO y4yacTi Ta BU3HAYMTH, SIKI
came IHCTPYMEHTH BiH 3aCTOCOBYE HA KOXHIH CTaIii.

Axmo 6paTy 10 PO3TISLY CTaIil0 MPUHHATTS PIICHHS CTOCOBHO MOKIIMBOCTI Ta JOIIIBHOCTI
MIPOBEICHHS MPOLICTYPH MeIiallii, TO Y IbOMY pa3i € HU3Ka YMOB, IKUX HEOOX1THO TOTPUMYBATHCSI.
[To-nepmie, B 000B’SI3KOBOMY MOPSJIKY Mae OyTH Oa)kaHHS MiJO3PIOBAHOIO UM OOBHHYBau€HOTO
MPUMHUPHUTHUCS 3 TIOTEPIINM, a TAKOX BIAMIKOIYBAaTH 3aBJaHy HUM KOy a00 YCYHYTH 3aroIisIHI
30utku. [1o-npyre, HassBHICTH BOJECBUSBICHHS MOTEPIIIOTO MPOOAYNUTH IT1103PIOBAHOTO, OOBUHYBA-
YEHOTO Ta MaTH HaMip BITHOBUTHU 3 HUM CTOCYHKH. 3a TaKMX YMOB aJBOKAT 3000B’s3aHUN 1H(OP-
MyBaTH CBOTO KJII€HTa CTOCOBHO MOTO IMpaBa MPUMHUPHUTHCS 3 MOTEPHIJINM BIAMOBIAHO 10 CT. 46
Kpuminaneaoro xoaekcy Ykpainu (gam — KK Ykpaiaun) [21] abo 3anpomnoHyBaT YKJIAaCTH YTOJIy
npo npuMupeHHs Ha mifctasi cr. 469 KIIK Vkpainu [20]. Cnin 3ayBakuTH, IO € MPABUIO HE
00OMEXYETHCSI BUKJIIOUHO BHUIIE3a3HAYCHUMHU 0OCcTaBMHAMH. Tak, agBOKaT MOke OyTH 1HIIIAaTOPOM
pPEKOMEHIaIlii KIIEHTY 00 npuMupeHHs Ha mijactasi cT. 46 KK Vkpainu um yknajgeHHs yroau
npo npuMupeHHs Ha mifacTasi cT. 469 KIIK Ykpainu.

BoaHnovac HeoOXiTHO BKa3aTH Ha Te, IO MOTEPIIINNA TaKOX MOXKE OyTH CaMOCTIMHHM 1HiIlia-
TOPOM TPUMHPEHHS 3 MiJI03pIOBaHUM a00 OOBHHYBau€HHMM. Y TaKOMY pa3i aaBOKaT MPOBOIUTH
pO3’SICHIOBaJIbHY POOOTY 3 KIIIEHTOM IIOAO HOTO Mpas.

Jlo BKa3aHOTO CJiJ JOJAaTH, IO aJBOKAT SIK 3aXMCHUK a00 TPEACTaBHUK TaKOX BHOCHUTH
peKOMEHIaIlii 010 MPUHHATTS MPOIO3HUIIii Bl MPOTHUIIC)KHOI CTOPOHH, BPAXOBYIOUH TaKi BaXKJIMB1
ACTIEKTH SIK NICUXOJIOTIYHUI CTaH MOTEPIIOro Ta B3aeMHE OakaHHA 000X CTOPIH MPUMHUPUTHCS.

Ha mincraBi BUKJIaIEHOTO MOXKHA 3pOOWMTH BHCHOBOK, IO aJIBOKAT BUCTYIA€E MOCEPEIHUKOM
MDK MOTEPHUINM 1 MPAaBOMOPYITHUKOM Ta MA€ MOXJIMBICTh CIIPUATH TOMY, 10O MPaBOMOPYITHUK
BIJIIIIKO/TYBaB 3aBJaHy IIKOAY Ta 3aJ0BOJBHUB MOTPEOHM MOTEpIiioro. BiamoBiIHO anBOKaT sK
3aXMCHUK YHM TPEJICTaBHUK pPO3’SCHIOE IpaBa CTOPOHAM, THM CaMUM JIOTIOMAara€ OCTaHHIM
MPUMHUPHUTHUCS y pa3i HASIBHOCTI MK HUMU KPUMIHAIBHOTO KOH(ITIKTY.

[Topsix 13 3aCTOCYBaHHSAM apceHally MEIIaTMBHUX TEXHIK Ta 1HCTPYMEHTIB, SIKI BUKOPHUCTOBYE
aZBOKaT Ha Oynb-sKild CTajail Memiaiii, BiIH B 000B’S3KOBOMY TMOPSAKY MOBUHEH MaTH PO3YMIHHS
noTped MOTEPMIOTO 1 MPaBOMOPYIIHUKA, 110 HAJAA€ MOXJIMBICTh BUPIIIUTH 3aBIaHHS Meiallii, came
B KpHMiHaJIbHOMY IpOBa/KeHHI. TyT y Harofi agBoKaTy MOKE CTaTH TaKUW 1HCTPYMEHT SIK CKJia-
JAaHHS KapTKU KOH(MITIKTY, 110 T03BOJISIE€ PO3IIMPUTH OaYeHHS CKIIATHOT CUTYAIlil, YCBIIOMUTH 3MICT
KOH(JTIKTY, HOTO CTPYKTYPY ¥ IIISXU BUPIIMICHHS, BU3HAYUTH HOBI MEPCIIEKTHBU Ta BapiaHTH Y BU-
0o0pi cTparerii NOBEAIHKN B KOH(IIIKTI. 3a 3arajJlbHUM MPABUIIOM CKJIaJaHHS KapTH KOHQIIIKTY — 11e
BIIOPSAKOBAHUM, CHCTEMAaTU30BaHUH, YCBIIOMIICHUH MiIX11 10 BUpieHHs KoHDikTy [22, c. 37].

Mu moromKyeMocs 3 yMKOK aBTOpPIB, Ki BBaKAIOTh, 110 HA BIAMIHY BiJl TPaJMIIIITHOTO
niaxony «BupimeHHs npoOnemu» (Problem-solving mediation process), memianis B KpUMiHaJIb-
HOMY TIPOBA/DKCHHI BUMarae Bijg meaiaTopa npodeciiHuX HaBUYOK POOOTH 3 €MOIlisMH, pedIiek-
CI€I0 Ta CaMOYCBIJIOMJICHHSIM CTOPiH, CTBOPIOIOYM MOKJIMBOCTI [IJII TMPUMHUPEHHS # 0COOMCTOT
tparcdopmariii [23, c. 101]. Haramaemo, mo BuIIe3a3HaYeHAa MOJEIb «BHUPIIICHHS MPOOIEM)
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OLIIHIOE abTEPHATHUBHI PIIICHHSA Ta HasBHI PECYpCH 3 METOI0 BUKOPHCTAaHHS HAHOUIBII BUT1THOTO
BapiaHTy. 3a3BHYaii BOHA OpPIEHTOBaHA Ha YKIAJaHHS yTOAW MK CTOpPOHAMHU SK Ha KIHIIEBUI
pe3yabpTaT Mefiali 1 0OMalib PUILISE YBaru eMOIlisIM CTOPiH.

3a 3araJlbHUM TMPaBWIOM [0 IHCTPYMEHTapil0 MeZiaTopa BIAHOCSATHCS 3HAHHS Ta MPaKTHYHI
HAaBHYKH Yy TaKMX KOMITETEHIIISX, SK: KOH(MIIKTOJIOTIYHA, MPOIEAYpPHA, TPaBOBa Ta KOMyHIKaTHBHA.
I TyT Tpeba 3a3HAYMTH, 110 3 MPABOBOIO B aJIBOKATIB 3/1€01IBIIIOT0 HE BUHUKAE KOAHUX TPYIHOIIIB
(6a3zoBa KOMIUIEKTAIlisl, 3HAHHS PO MPaBO), YOIO HE MOXKHA CKa3aTW IMPO 1HII KOMIMETEHIIil, SKi
noTpeOyIOTh BOJIO/IIHHS aIBOKATOM JI0JJATKOBUMH HABHYKaMHU.

Tak, KOHIIKTOIOTIYHA KOMIIETESHITiS MMOJISTAae y 3HAHHAX aJIBOKaTa MI0JI0 MOHATTS KOHQIIKTY,
HOro CyTHOCTI Ta IPUYMH BUHUKHEHHs; BMIHHS aHAJI3yBaTH CTPYKTYpY, BUAU KOHQIIIKTIB Ta HOro
TUHaMIKy. Y 1IbOMY pa3i aJBOKaTy HEOOXITHO HE JIUIINE 3HATH, @ U JTOCTATHHO IIBHUJKO BU3HAYATH
THIIOJIOTII0 OCOOJIMBOCTEN TOBEMIHKH Yy KOH(IIKTaX; BMITH 3HAWTH Ta 3aCTOCYBaTH €(QEKTHBHI
CTpaTerii BperyJIIOBaHHS Ta BUPILICHHA KOH(IIKTY, SKi € aKTyaJbHUMHU caMe JUIS L€l cuTyarii. Y
MeXax Ii€i KOMIMETEHINT HaWOIIbIl ONTHMAJIbHUM € 3aCTOCYBaHHS aJBOKATOM HAaBHUYOK IIIOJO
CKJIaJIJaHHS BWINE 3a3HAY€HOT KapTKU KOHQIIIKTY, 13 ypaxyBaHHS MMOTPeO, IHTEpeCiB Ta MOOOIOBAHb
000X CTOpiH.

31 cBOr0 OOKY 00OB’SI3KOBOIO sl OTIAHYBAHHSI aJIBOKATOM € MPOIEypHa KOMIIETEHIIIS, OCK1JIb-
KM caMe€ 3a MPOBEICHHS MPOILEeAypH Meiaiii € BianoBinaasHUM MemiaTop. Jlo 1€l koMreTeHiii
BXOJISITh 3HAHHA IOJ0 MOHSTTS, BUAIB 1 THITIB MIEPETOBOPIB; PO3yMIHHS OCHOBHUX IOHSATH MPOLIECY
Meialii; po3yMiHHSI CYTHOCTI Ta 3aBAaHb KOXKHOI cTafiii Mmemiamii. L[ koMmeTeHIis BUMarae Bij
aJIBOKaTa 3HAHHS Ta HABUYKH 3aCTOCYBaHHS IEPETOBOPHUX TEXHIK. BoHa 3a0e3medye THY4KICTh
npolexypu Meaianlii, 0yaye KOHCTPYKTHBHHUNA alNrOpUTM i1 pyXy.

I, mapemiTi, KOMyHIKaTUBHAa KOMIIETEHIlIS, sIKA € BKpail HEOOXITHOIO [JIs aaBOKaTa, IO
BiIoOpakae MOTro 37aTHICTh €(PEKTUBHO BUPOOJATH Ta CIpUWMATH HEBepOalbHI Ta BepOabHI
curHaid. OTXe, MOXHA 3pOOHUTHM BHUCHOBOK, IO TUIBKM TpPH JOTPUMAHHI BCIX YOTHPHOX
KOMITIETEHIIIH aJIBOKAT MOKE JOCSATTH YCITIIXy B MeAiallii, 30KpeMa, y KpUMiHaJIbHOMY MPOBAKEHHI.

[ToBepTatounce 10 pO3MISAY TEPIIOi  CTamli Mpomeaypd Mexdiamii y KpUMIHAJIbHOMY
MPOBA/)KCHHI, & caMe MPUUHATTS PIMIEHHS CTOCOBHO MOXIJIMBOCTI Ta JOLIIBHOCTI MPOBEIACHHS
MpoIIeAypH Memiallii, BBaKaeMo, 10 Ha I CTajli aJBOKAT Ma€ 3aCTOCOBYBAaTH TakKi MeIiaTUBHI
TEeXHIKU Ta 1HCTpyMeHTH. [lo-mepie, — 1me 3acToCyBaHHS TaKUX MEAIaTUBHUX IHCTPYMEHTIB, SIK
3aIlpOIICHHS 10 pO3MOBH, YTPUMAaHHS BiJl OILIIHOK, HeBepOalbHa MiATPUMKA. TakoX aJBOKAT MOBH-
HEH Ha Il cTamii BOJOMITH HABHYKAMM YITKO CTAaBHUTH 3alUTaHHS. 3a HOIIOMOIOI0 ITOCTaBJIEHUX
3amUTaHb MOXXHA OTpPUMAaTH TOTPiIOHY 1 BaxiIuBy iH(GOpMaIlilo, CTUMYJIIOBATH JI0 MUCJICHHS,
NEPEBIPUTH TIMOTE3U Ta BUMNPOOyBaTH i71€i, oTpuMatu 3000B’s3aHHS Ta 3BOPOTHHUI 3B’S30K. Y
IbOMY pa3l MOXHa CTaBUTH SK BIAKPUTI, TaK 1 3aKpuTI 3anmuTaHHsA. BiakpuTi 3anuTaHHs
JIOTIOMOXKYTh a/IBOKATy PO3KPHUTH CTOPOHH, CTHMYJIOBATH iX TOMIPKYBAaTH HaJa TO3WTHBHHUMHU
XapaKTepUCTUKAMH TPOLEAYpU Meaiamii 3aranmoM. 3akpuTi 3aluTaHHA JOMOMAaraloTh KIIE€HTY
cOKyCyBaTHUCS Ha BIIACHUX BUCIIOBIIIOBAHHSX, a aIBOKATy — KOHCTPYKTUBHO OOMEXHTH IX.

Hpyra cramis nependadae MiaAroTOBKY 0 MPOBEACHHS MPOIEAypH Memiamii. SKIo migo3pro-
BaHUI, OOBHHYBaueHHI BHABHB OaXaHHS NPUMHUPUTHUCS 3 TOTEPIUIMM Ta YCYHYTH HETaTHBHI
HACJIKA CBOTO JISTHHA, TOJ1 aJBOKAT, MPOAHATI3yBaBIIN IOJIOKEHHS YHMHHOTO 3aKOHOJIaBCTBA,
MMOBUHEH PO3’SICHUTH KIIIEHTY OCOOJMBOCTI 1HIIIFOBAHHS, OpPTaHi3allii Ta MPOBEJACHHS MPUMHPHUX
MpOLEaYp, 4 TaKoX O3HAWOMHUTH 13 TPABOBUMHU HACHIJKAMH JOCSTHEHHS JOMOBJICHOCTI MiX
CTOpPOHAMH Ta HACJiJKaMU HEBUKOHAHHS BKa3aHUX TOMOBJICHOCTEH.

AJBOKAT-TIpEICTAaBHUK TAKOXX Ma€ BUIIE3a3HAUCHI IMOBHOBAXCHHS y BHIIAJKY, SKIIO MOTEP-
UMK BUSABUTH Oa)kKaHHS BPETYJIIOBATH KPUMIHAIBHUNA KOHMIIKT MUIIXOM IPUMHUPEHHS 3 Mi103pIo-
BaHMM 4HM OOBHHYBadYeHHMM. BilmoBinHO, 00 HagaTH KIIEHTY MpodeciiiHy KOHCYNbTAIlI0 HA I
CTajll aJiBOKAT SIK 3aXMCHUK a00 MPEeICTaBHUK 31HCHIOE aHai3 (paKTHIHHX 00CTaBUH Ta Marepia-
JB COpaBH, a TaKOX CIIBBIJHOCUTH HAsBHI JaHI 13 BKa3aHUMU IOJOXKEHHIMH YUHHOTO 3aKOHO-
JTaBCTBa, MO0 3pO3YyMITH YM MOXYTh CTOPOHHM BpETYJIOBAaTH KpPUMIHAJIBLHUNA KOHQJIIKT 3a
JOTIOMOT'OI0 MeJiarii Ta AKi IIe¢ MaTHUMe IMPaBOBI HACIHIIKH.P03’SICHIOIOYHM KITIEHTY OCOOJIHMBOCTI
1HII[ITOBaHHS, OpraHi3aiii Ta NPOBEJICHHS NPUMHUPHHUX MPOLEAYp, a TaKOX O3HAWOMIIIOIOUH i3
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MPABOBUMH HACTIJKAMU JIOCSTHEHHS JIOMOBIIEHOCTI MK CTOPOHAMH Ta HACHIJKaMH HEBHUKOHAHHS
BKa3aHMX JIOMOBJICHOCTEH, aJBOKAT MOJKE 3aCTOCOBYBAaTH TaKi MeJIaTHBHI 1HCTPYMEHTH: HEBEp-
OayibHA MATPUMKA; TEXHIKA MOBYAHHS (HaJaHHS KIIEHTY Yacy TPUBAJIO BUCJIOBUTHUCH 1 TIOyMaTH,
SKIIO BiH Mae Take OakaHHs); TEXHIKAa pamnopTy (MakCHMMajbHa HAaJalITOBAHICTh HA IHTOHAIIIIO,
TOJIOC, J)KECTH).

Ha Tpertiit cTaaii BinOyBaeThcsi 6€3MoCcepeIHE MTPOBEACHHS NPOLEIyPH Meialii M MOTepIIi-
JUM Ta MiJ03PIOBAaHUM 9M 0OBHHYBAaYCHHUM Ta Tiependadae 0COOMCTY MPUCYTHICTh 1 O€3MocepeTHIO
y4acTh KOXHOT 31 cTopiH. CTOCOBHO aJBOKATIB, TO BOHU MOXYTh OyTH MPHUCYTHIMH 1 OpaTH y4acTh
y Tpoleypl MeaiaIii, SIKIo CTOPOHM 3a3/1aJIeT1/1b JOCSATHYTh 3TOJU 3 IOTO MTUTAHHS.

Hapasi icHye 6araTto IuCKycCiil cepell y4eHHX 11010 JOLUIJIBHOCTI Y4acTi aIBOKATIB y Mpoleaypi
Memianii y KpUMIiHaJIbHUX CIpaBax. BBa)kaeThes, M0 MPEACTABHUIITBO 1HTEPECIB MOTEPITIIOTO abo
MiI03PIOBAHOTO YW OOBHHYBAYEHOTO IOPUCTOM-(axiBIEM CYNEpPeUYnTh KOHIEMIi BiJHOBHOTO
NpaBOCYAJIS, 1€ KOXKEH 13 YYaCHHUKIB Oa)kae JOCSITTH JTIOMOBJIEHOCTI ab0 pe3ynbTaTy, NMpH SIKOMY
KOXXHa CTOpOHA IO CBOEMY BUTpPA€, HA BIAMIHY BiJl pe3ynbTaTy, Je¢ OJHA CTOPOHA OOOB’S3KOBO
nporpae. Came TOMy JA€sKi HayKOBIIl BBaKalOTh, IO aJBOKATH HE TOBHHHI OpaTH yd4acTh y
Meianii, aJyke CTOPOHH 3a3BUYal MAIOTh JOCTYII 10 KOHCYJIbTAIlil a[BOKATIB IO YH MICJI Meiarii
[7, c. 11]. BBaxkaemo, 1110 y4acTh aJiBOKaTa MOPyd 31 CBOIM KJIIEHTOM TIiJ] Yac MPOIEAypH Meialii y
KPUMIHQJIBHUX CIpaBax € IIIJIKOM IMPHUITYCTUMOIO, IO 3a0e3MeunTh 3aXHCT TMpaB, CBoOOOA Ta
3aKOHHHX IHTEPECIB KITIEHTA, HE MPHUITYCTUMUM CTaHE BUMHEHHS NICUXOJIOT1YHOTO TUCKY Ha HBOTO,
BBEJICHHS HWOTO B OMaHy. Y 3B’S3Ky 3 mUM OaxaHo, mo0 (y pa3i JOCATHEHHS 3TOJU CTOCOBHO
MPUCYTHOCTI aJBOKATIB TIiJ] Yyac MPOIEAYpH Meaiallii) yci CTOpOHH Opajii y4acTh Y MeAiallii pa3om
31 CBOIMH aJJBOKaTaMH.

Tak mixg yac mpouemypu Memiarii agBOKaT MOXE JaBaTH MOpaJW Ta PEKOMEHJAIli KII€HTY,
30KpeMa 3BepPTaTHCh JI0 MeiaTopa, 1HIIOI CTOPOHM Ta ii aJBOKaTa 3 MPOXAHHIM MPO MEPEPBY IS
npoBeieHHs KoH(ineHuiHHuX Oeciy 31 cBoiM kiieHTOM. KoHgineHuiiiHi Oecinm mnependadaroTh
00TOBOPEHHSI 3MICTY TPOLEAYPH, Y3TOKCHHs JIiHII MOBEMIHKM KIIIEHTA, HAJaHHS OI[IHKH TOBE-
JIHKH 1HIIOT CTOPOHU Ta 3IMCHEHHS aHAI3y MOXJIMBOTO NMpUMHUpEHHs. | 3BUYaiiHO, IO € BKpai
BOXJIMBUM, aJIBOKAT, OepydyH y4acTh y MpOLEAypi Memiallii B KpUMiHANbHIN CIIpaBi, HE MpUilMae
YKOJTHHMX PIIIEHbh 3aMiCTh CBOTO KITIEHTA.

Ha 1iii crazaii mpoBeaeHHs Memdialii y KpuMiHATBHOMY MTPOBAPKEHHI aIBOKAT MOXKE BUKOPHC-
TOBYBaTH TaKi MeIiaTHBHI TEXHIKH Ta IHCTPYMEHTH SIK TE€XHIKa aKTUBHOTO CIyXaHHS, SKa Mepe-
Oavae He JIMIIE CIYyXOBE CIPUUHATTS, ajie W 3aJydae iHII MPOIECH: CHPUHHATTSI, OCMHUCIICHHS,
emortii. Cimi1 BiI3HAYNUTH, 110 aKTHBHE CIyXaHHS MOXXe OYTH pO3BHHEHE IUITXOM 3BEPHCHHS yBaru
Ta OMaHyBaHHS TaKUX MEIIaTHBHHMX 1HCTPYMEHTIB, SIK 3alpOILICHHS J0 PO3MOBH, YTPUMAaHHS Bij
OIIIHOK, TEXHIKA paropTy, TEXHIKU nepedpazyBaHHs (03ByUYCHHsI CEHCY, KU CITIBPO3MOBHHUK BKJIa-
Jla€ B CBOI CJIOBA), mepeopMyITFOBaHHS, IO3UTHBHOTO pedpeliMiHTy (3MiHA KyTa 30py Ha BHUCIIOB-
JICHY CUTYAIIi0, 110 3MIHIO€ EMOIIiifHEe CTaBIeHHS J0 Hel Ha TO3UTHBHE) Ta BMIHHS YiTKO 1 CBO€YAC-
HO PE3IOMYBaTH (CTUCJE MOBTOPEHHS CKAa3aHOTO OMOHEHTOM, ajie CBOIMHU ciioBaMu). TyT ke Moxe
OyTH BHUKOpHCTaHa BUIIE3a3HAYCHA HAMHU TEXHIKA YITKO CTABUTH 3alUTaHHS 3aKpUTOTO Ta Bij-
KpuToro tumy. JlogaTkoBO Ha BUINE3a3HAYCHIW CTajii aBOKAT MOXE 3alpONOHYBAaTH KIIE€HTY
kBazapatr JlekapTa, 1o siBiasie OO0 TEXHIKY MPHU PO3TIISAIl MTPOOIEMHOT CUTYaIlii, KOJW HEOOX1THO
MOCTaBUTH cOO1 YOTHPU NMUTAHHS 1 MPOaHaII3yBaTH BiAMOBiAI Ha HUX. Hampukman, muTaHHS SKi
CTOCYIOTHCSI HETATUBHUX Ta MO3UTUBHUX HACIIIKIB MPUMUPEHHS MK CTOPOHAMH.

Ha gerBepriii 3akmrouHiil cTasii mpoueaypu Memiaiii, KoJu BiOYBAE€ThCS IOPUIAYHE 3aKPIIl-
JICHHSI PE3yNbTATIB JOMOBJIEHOCTEH, TOCATHYTHX 1]l Yac MPOIEAYPH Meiallii, yuacTh aaBoKara y
KPUMIHAJBHUX CIIpaBax 3aJIeXHUTh BiJl TOTO, YM € MEIiaTOp IOPUCTOM, 4YM Hi. SIKIIO meniaTop €
IOPHMCTOM, TO BIJIMOBIIHO MeAiaTMBHA yroja MOBHHHA OyTH MIiATOTOBJEHA CaMme IIMM CYO’ €KTOM,
TOMY IIIO 1€ BXOJUTH JI0 IOBHOBKEHb MEIaTopa, a He CTOPIH Memiallii 4u iX aJBOKaTiB.

CToCOBHO cuTyallii, KOJIU CTOPOHU KPUMIHATBHOTO KOHQIIIKTY JOCATIN B3a€MOBHTIHOT 3TOTU
Ta MPUMHUPUITUCSA T Yac Meialii, mpoTe MeAiaTop He € FOPUCTOM B3araii, TOJl aJBOKaTaM CTOPIH
HEOOXITHO BUYMHUTH Jii, CIPSIMOBaHI Ha MPOIECyaIbHE 3aKPIIJICHHS TOCSATHYTO1 JOMOBJICHOCTI Ta
NPUMHUPEHHS, @ TaKOX 3I1MCHUTH 3a0e3nedeHHs il 3aKOHHOCTI Ha MpeaMET BiAMOBITHOCTI IMOJIO-
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’KEHHSIM YMHHOTO 3aKOHOJaBcTBa. OTXKe, 1010 3aCTOCYBaHHS aJJBOKATOM IHCTPYMEHTapi0 Mefia-
TOpa Ha i cTanaii mporeAypu Mediaiii y KpUMIiHAJIbHUX MPOBADKEHHSAX IOJIATAE Y TOMY, IO BiH
peaizye 3HaHHS Ta MPAKTUYHI HABUYKU CaM€ Y BHINE3a3HAUYCHIM HAMH MPAaBOBi1i KOMITETEHIIi1, KOJI-
Y aIBOKAT 3abe3neuye opuandHe 0pOPMIICHHS IPUMHUPEHHS 3 JOTPUMAHHSIM ICHYIOUUX Y YHHHOMY
3aKOHOIAaBCTB1 BUMOT.

HeoOxinHicTh y4acTi ajgBokaTa B Mefialli y KpUMiHAILHOMY MPOBAHKCHHI BU3HAYECHA MPABO-
BUM TPHU3HAYCHHSM aJBOKATYPH 1 BUIUIMBAE 3 TMOJIOKECHb BITUM3HSAHHMX Ta MDKHAPOJHHUX HOpMa-
TUBHUX aKTiB, IO PETYJIIOIOTH MUTAaHHS aJBOKATCHKOT TISUTBHOCTI.

AJIBOKaTChKa JISTBHICTH IIOAO yYacTi y MpolLeaypi Memiarii y KpuMiHaJIbHOMY MPOBAHKEHH1
K TPEJCTaBHUKA IIOJIATA€ y PO3’SICHEHHI IMpaB CTOPIH CTOCOBHO MOXJIMBOCTI MPUMHPEHHS
Mi103pI0BaHOr0 (0OBMHYBAYEHOT0) 3 MOTeprniiuM Ha mifactaBi ¢T. 46 KK Ykpainu um iHimiroBaHHS
YKJIAJIEHHsI YTOoJWd TMPO TPUMHUPECHHS MK TOTEPIUIAM Ta MiJ03pIOBaHUM (OOBHHYBAaYeHHUM) Ha
miacrasi cT. 469 KIIK Ykpainu; y KOHCYIbTYBaHHI KJII€HTA 3 MPABOBUX MUTaHb, 1110 BUHUKAIOTH Y
mporieci Memiarlii; MmporecyaJbHOMY 3aKpIIUICHHI JOCSATHYTOI JOMOBJICHOCTI Ta TPUMHUPECHHS, a
TaKoX 3a0e3MeueHH! ii 3aKOHHOCTI.

Cgoto crienugiky Mae yyacTb aJIBOKaTa y BPETYJIIOBAaHHI KPUMIHAJIBHUX KOHQIIKTIB. AJBOKAT
3000B’s13aHMI BiJICTOIOBATH paBa Ta IHTEPECH KIIEHTA Halle(DEKTUBHIIIMMHU 3aKOHHUMH 3ac00aMH,
30KpeMa IHIIIOBaTH YKIAACHHS YrOoAW MpO TNPUMHPEHHS Ta MPOBEACHHS TNPUMHPINBOI,
JIbTEPHATHUBHOI KPUMIHAILHOMY CYIOYMHCTBY MpOLEAYpPH Meniarlii, 3a0e3neuyoun MpHu boMYy
JOTPUMAaHHS TIPaB Ta IHTEPECIB KJIIEHTA B TIpolieci i mpoBeeHHs. 3a3HaueHi 00CTaBUHU BUMAararmTh
B1JI aJIBOKaTa 31HCHEHHS IITMOOKOT0 aHaIi3y HE JIMIIEe IOPUINIHOT, ajie ¥ TICUXOJIOTIYHO1 CKIIa0BOT
KPUMIHAJIBHOTO KOH(IIKTY.

Ha xosxHi#t cranii mpouemypu Memiaiii y KpuMiHAIBHOMY MPOBAHKEHH1 3aJI€KHO BiJ 11 3MICTy
Ta crnenudiku aaBoKaT Ma€ MOXJIMBICTb BUKOPHCTOBYBATH I1HCTPYMEHTapid Memiatopa, SKUN
BKJIIOYa€ B ceO€ 3HAHHS Ta NMPAKTUYHI HABMYKU y TAKUX KOMIIETCHLISAX SIK KOH(IIKTOJOTiYHa,
MpoIreaypHa, MpaBoBa Ta KOMYHIKaTUBHA. SIK HAC/IIIOK OTPUMYEMO IepeBaru Memiallii 3a yJacTio
aJBOKaTa B KPUMIHAJILHOMY TPOBAKEHHI, 10 MOJIATAIOTh y CIPUSHHI 30€peKCHHIO 3aJ0BUIBHUX
BITHOCMH MDK CTOpPOHAMH KPHMIHAJIBHOTO KOH(IIKTY, 3HATTS MK HHMMH E€MOLIHOI Hampyr,
KOH(1ACHITIHHICTD.

Bo6auaeThcs, mo npobiemMaTika 3acTOCYBaHHS aJBOKAaTOM MEAIaTUBHHUX TEXHIK Ta IHCTPYMEH-
TiB, 30KpeMa Y KPHUMIHAILHOMY MPOBAKEHHI, € IEPCIIEKTUBHIM HAIIPSIMOM MOAANBIINX HAYKOBUX
JOCIIKeHb, aJDKe Cy4YacHUU TpaBHHUK ITOBHHEH HE JIMINE 3HATH 3aKOHOJABCTBO, a W BMITH
KOMYHIKYBaTH, BECTH MEPEMOBHUHU Ta OyTH Kii€eHTOOpieHTOBaHHMM. [lim yac poboTH 3 KiIIi€HTaMH
a/JIBOKaTy HEOOXITHO BOJIOAITH HAaBUYKAMHU €MOIIIHHOTO iHTeneKkTy Ta soft skills, mo Takox motpe-
Oy€e TOAaTKOBOTO JOCIIKEHHs. BiMOBiIHO aBOKAT, SIKMI BOJIOJII€ IHCTPYMEHTAMHU MeJliaTopa, He
JIUIIE OIAHOBYE€ HOBY Tpodecito, sfka Ja€ MOMIIMBICTh KOHTPOJIFOBATH CBOI €MOIli Mmija vac
MIEPEMOBHH, CYZ0BUX PO3IIIAIIB 1 MyOMIUYHMX BUCTYMIB, @ i TOBUHEH CUCTEMATHYHO ITiJBUILYBaTH
BJIACHI KOMITETEHIII].
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