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CraTTa npucBsiU€Ha BUPILICHHIO MPOO-
JIEMU BIZICYTHOCTI B YKpaiHU €PEKTUBHOTO
3aco0y 3axHucTy MailHOBUX IHTEpeciB ydac-
HUKAa BiJ 30UTKOBOTO (TIPOTHIPABHOTO)
npaBounHy TOB, BumHeHOTO HEMOOpPOCO-
BICHUM BUKOHABYUM OPraHOM, y CHTYyalii,
KOJIM yYaCHUK HE Ma€ MOXJIMBOCTI 3aMi-
HUTH HETOOPOCOBICHHI BHKOHABYUN OpraH
Ha TOOPOCOBICHUH Ta 3arayibHi 300pu ydac-
HUKIB HE B)XXHMBAIOTh 3aXOMIB JUISI 3aXUCTY
MOPYIICHUX TIPaB Ta MPABOMIPHUX IHTEpPE-
ciB TOB, a Taki 3aco0u 3axXUCTy SIK MOXiJ-
HUN T1O030B TIPO BIAIIKOAYBaHHS 30UTKIB
mocagoBor ocoboro ta Buxig 3 TOB 3 a6o
0e3 TO030BYy MpO BIJIIKOAYBaHHS 30UTKIB
YYaCHMKY HE CIPOMOXHI 3a0e3NnedyuTu
€(DEeKTUBHOTO 3aXUCTy (PEATHHOTO BiAIIKO-
JTyBaHHS).

ABTOpOM 3’siCOBaHO, 110 y BenukoOpu-
TaHii B TAaKUX CUTYaIlisIX MOXe OyTH 3aCTo-
COBaHMI MOXIJTHHMI MO30B, SIKM HE oOMe-
KEHO 3a MPEAMETOM Ta KOJIOM BiJIIOBI-
nadiB. Y @paHiii 1 MbOoro MOXE BHKO-
PUCTOBYBAaTUCS  KpUMIHAJIbHE  PO3CIiAY-
BaHHs, y Hinepnannax — ininiioBane y npu-
BaTHOMY TOPSAKY CIeEIlialbHe CYJOBE PO3-
CJTiTyBaHHS.

[IporoHy€eThCS BUPIIIATH  3a3HAYCHY
npoOieMy B YKpaiHi MIJISTXOM PO3IIHPEHHS
ICHYIOUOTO B HAI[IOHATLHOMY 3aKOHOJaB-
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The article is dedicated to addressing
the problem of the absence in Ukraine of
an effective means to protect the property
interests of a shareholder from a loss-
making (illegal) transaction of an LLC,
committed by a dishonest executive body,
in a situation where the shareholder does
not have the ability to replace the dishonest
executive body with an honest one, and the
general meeting of shareholders does not
take measures to protect the violated rights
and legitimate interests of the LLC, while
remedies such as a derivative lawsuit for
damages by an official and exit from the
LLC with or without a lawsuit for damages
to the shareholder are incapable of pro-
viding effective protection (actual com-
pensation).

The author found that in the UK, a deri-
vative claim can be applied in such situ-
ations, which is not limited in subject
matter and circle of defendants. In France,
criminal investigation can be used for this
purpose, and in Denmark, a special court
investigation initiated in a private manner
can be used.

It is proposed to solve this problem in
Ukraine by expanding the existing deriva-
tive claim in national legislation in terms
of the subject matter of the claim and the



36IPHUK HAYKOBWX MPALIb «MPVUBATHE MPABO | NIANPUEMHULITBO», 2024, BUMYCK 24, YACTNHA 2

CTBI TOXIJHOTO TI030BYy 3a MPEIMETOM
MT030BY Ta KOJIOM BIJIOBIZa4iB 3 OJHOYAC-
HUM 3alpPOBa/PKEHHSIM CIIEIlialIbHUX TIPOIIe-
CyalbHUX (UIbTPIB, SIKI HE JOMYCKaTUMYTh
3JI0B’)KUBaHb TAKUM TT030BOM.

KntouoBi cnoBa: 30uTKOBUH (TIpOTH-
MpaBHUI ) TPaBOYMH; (hpaynaTOpHHI IPaBo-
YUH; HEIOOPOCOBICHUI BHKOHABYHH OpPTaH;
MOXITHUHM TI030B; 3aXUCT MAWHOBUX 1HTEpe-

circle of defendants, while simultaneously
introducing special procedural filters to
prevent abuse of such a claim.

Keywords: loss-making (illegal) trans-
action; fraudulent transaction; dishonest
executive body; derivative lawsuit; protec-
tion of the shareholder’s property interests

CiB y4aCHHKA

[TocranoBka HaykoBoOi mpoOyieMu Ta ii 3HaueHHA. BiAnpaBHUM HavyajaoM B JOCIIIKEHHI 3aXHC-
Ty MaifHOBUX IHTEPECIB y4aCHHMKAa TOBAapUCTBa 3 0OMEKEHOI BiamoimanbHicTIO (mani — TOB) €
KaTeropist «iHTEpEeCy.

EtuMornoriyauii 3MicT clioBa «iHTEpec» BKIIOYAE: a) YBary 10 KOro-, 4YOro-HeOy/b, 3aIliKaB-
JIEHHS KUMOCh, YUMOCH; I1KaBiCTh, 3aXOIUICHHS; 0) Bary; 3Ha4€HHsI; B) T€, 110 HaWO1IbIIE I[IKAaBUTh
KOro-HeOy/Ib, III0 CTAHOBUTH 3MICT YHIXOCh JYMOK 1 TypOOT; I') MparHeHHs, MOTPeoH; 1) Te, Mo Hie
Ha KOPUCTb KOMY-, YOMY-HeOy/lb, BIAMOBIJJa€ YHIMOCH MPArHEHHSIM, MOTpedaM; BUTOAY, KOPUCTbD,
3UCK. Y 3arajbHOCOII0JIOTIYHOMY 3HAaY€HHI KaTeropis «iHTEpec» pO3yMI€ThCA K 00'€KTUBHO ICHY-
104a 1 Cy0'€KTUBHO YCBIJJOMJICHA COIliaJIbHA MOTpeda, sIK MOTHB, CTUMYJI, 30yHUK, CIOHYKaHHS J10
Iii; y ICUXOJIOTI] - SIK CTaBJIEHHSI OCOOUCTOCTI 10 MPEAMETa, SK JI0 YOToCh ISl Hel IIHHOTO, TaKOTo,
10 MPUTATYE. B IOpUANYHUX aKTax TEPMIH «IHTEPEC», BPAXOBYIOUM HOTO SK €TUMOJIOTIYHE, TaK 1
3arajJbHOCOIIIOJIOTIYHE, TICUXOJIOTIYHE 3HAUEHHS, BXKUBAETHCS Y IMIMPOKOMY UM BY3bKOMY 3HAUCHHI
K CaMOCTIMHMN 00'€KT MPaBOBITHOCUH, peai3alis SIKOTO 33J0BOJIBHSAETHCA YU OJIOKYETHCS HOP-
MaTHBHHMHU 3acobamu [1].

Buxons4u 3 mboro Mo>kHa CTBEpJKYBaTH, 1110 MaiHOBUMHM iHTepecaMu yuacHuka TOB e iioro
3alliKaBJICHOCTI, MPAarHeHHs, NOTpedn B TOMY, 10O OTpUMYBATH IMEBHI BUI'OJH, MaTepiajbHi IiH-
HOCTI BiJI TOTO, III0 YYaCHUK 3pOOWB MalHOBHI BKJIaa y cTaryTHUi Kamitan TOB ta 6epe ygacts B
ympasiiaai TOB.

MaiiHOBI iHTEepecH ydyacHHKA MOXYTb JIe)KaTH SK B IUIOILIMHI MpaBa, TaK i mo3a Hero. Ti 3 HUX,
SIK1 TIPABO BH3HAE, OTPUMYIOTh MOKJIMBICTh 3IHCHEHHS Y BHUTJISI CyO’ €KTUBHUX KOPIOPATUBHHUX
MpaB Ta OXOPOHIOBAHWX 3aKOHOM IHTEpeciB (7am — mpaBoMipHi iHTepecH). BianmosigHo, iX 3axucT
BiIOYBAETHCS HE «HAIPSIMY», a IIJISIXOM 3aCTOCYBaHHS CHOCOOIB 3aXHMCTy BIAMOBIIHUX CYO €KTHB-
HUX KOPIOPATUBHUX ITPaB Ta MPAaBOMIPHUX 1HTEPECIB, B SKMX BOHH BTUICHI.

VY 3B’s3Ky 3 IIUM IOCTa€e mpodiieMa 100 TOTO K €PEKTUBHO 3aXHUIAaTH MaWHOBI 1HTEPECH
yYacHHMKa y pa3i BUMHEHHsI HEZOOPOCOBICHUM BHKOHABUMM opranoM TOB Takoro mpaBouuHy, 1o
BUMHEHMI 0€3 3ro/iu 3arajbHUX 300piB yYacHUKIB Ta 3aBaae 30utkiB TOB, mo, B cBoto uepry, ped-
JIEKTUBHO HETaTUBHUM YHMHOM B1100pa)kaeThCsl HA MAaifHOBHX 1HTEpecax y4acHHUKaA.

[Ipobnema nonsirae B ToMy, 110 B Takii curyaii npasound TOB nmopymrye npasa ta/abo mpa-
BoMipHi iHTepecu camoro TOB, a He mpaBa Ta/abo MpaBOMIpHI IHTEPECH yYaCHHKA, IO YHEMOX-
JIUBJIIOE 3BEPHEHHS OCTAHHIM JI0 CYAY 3 M030BOM MPO BH3HAHHS TAKOr'O MPaBOYMHY HENIWCHUM Ta
3aCTOCYBAaHHS PECTUTYIIi1, TPO BUTPeOyBaHH: MPOTUIIPABHO BiguykxeHoro maitna TOB, Toro.

AHamiz gochimpkeHp 1€l mpobiemu. Jlany mpoOieMy MOCTIIKYyBalld y CBOIX MpaIsiX Taki
HaykoBi sk 1. B. Cacu6o-®ateesa, O. A. bensuesnu, O. P. Ki6enxo, B. 1. Llikarno Ta in. Ii goci-
JDKyBaJld B CBOiM mpakTHuHiil aismbHOCTI KoHcTuTyniiiHuii cyn YipaiHm — y pillleHHI Bix
01.12.2004 p. y copasi Ne 1-10/2004 (mompaBna, B KOHTEKCT1 3aXHCTY 1HTEPECIB YUYaCHUKA aKI(io-
HepHOoro ToBapucTBa) Ta BepxoBHuii Cyn — y nmocranoBax Bif 08.10.2019 p. y crpasi Ne 916/2084/17,
Big 03.12.2019 p. y cnopasi Ne 904/10956/16, Big 13.11.2020 p. y copasi Ne 904/920/19, Bin
17.02.2021 p. y copasi Ne 910/13643/19 Tta in. OgHak, He3Bakalouu Ha I, BOHA HE OTpUMasa
MMOBHOTO Ta €()EKTUBHOTO BUPIIIECHHS.

30KpeMa, HeBUPIIIEHUM 3aJTUIIAETHCS MUTAHHS 1010 TOTO K €()eKTUBHO 3aXMCTUTH MaifHOBI
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IHTepeCcH y4acHHKa B CHTYallii, KOJIM yYaCHUK HE Ma€ MOXKJIMBOCTI 3MIHUTHU (CaMOCTIHHO abo pa3oM
3 IHIIMMHU yY9acHHKaMHu) HenoOpocoBicHUM BukoHaBuuii opran TOB, mo6 nHamani TOB B oco0i
HOBOTIPH3HAYEHOTO BUKOHABYOT'O OPraHy OCIOPIOBAJIO 30UTKOBUI MPAaBOYMH a00 1HIIIMM CIIOCOOOM
3axMILAI0 CBOI MpaBa, Ta KOJHM 3aCTOCYBAaHHS TaKUX 3aC00iB 3aXMCTY SIK M0Jayda MOXiAHOTO MO30BY
srigHo cT. 54 I'TIK Ykpainu a6o Buxin ydacHuka 3 TOB 3 o1HOYacCHOO MOjavero MO30BY PO Bij-
IIKOAYBaHHS 3aBIaHUX HOMY 30MTKIB € Hee(PEKTUBHIUMH, TOMY IO HEIOOPOCOBICHUN BUKOHABYHUI
opra (IMpeKTOp) caMOCTIiHO ab0 y 3MOBI 13 iHIIKUME yyacHukamMu TOB, rotryiounck 10 BUNHEHHS
30UTKOBOTO (MTPOTHUIIPABHOTO) TMPABOUMHY, TepeodopMmiIm abo OOTSHKHIM BCE CBOE OCOOMCTE
MaiiHO Ha KOPHCTh «IIACTaBHUX APYXKHIX OCi0O», BHACTIIOK YOr0 BIJICYTHI JIKBiAHI aKTHBH, 3a
paxyHOK KX Oyi0 6 MOXJIHMBO BinmkoayBatu 30utku TOB (mpu moxigHOMYy 1030Bi) a60 BifIIKO-
JyBaTH 30MTKH MOTEPHIOMY ydacHUKY (y pasi oro Buxoay 3 TOB 3 ogHOYacHOIO mMojgavyero HUM
MO30BY PO BIJIIITKOyBaHHS HOMY 30MTKIB HETOOPOCOBICHUM JTUPEKTOPOM Ta/ab0 ydacHUKaMH).

Merta i 3aBgaHHs. 3aBAaHHS CTATTi MOJATAlOTh y TOMY, 100 3’dCyBaTu: sIKi 3acO0U 3aXUCTY
MalHOBHX 1HTEPECIB yUYaCHHMKA Y BKa3aHii MpoOJIEMHIM CHUTYyallli MalOTh 3aCTOCOBYBATHCS 3 TOUYKH
30py BepxoHoro Cyny; sKi 3aco0M 3aXHCTy IMPOIOHYIOTH 3aCTOCOBYBAaTH HAYKOBIIi; SIK BHPIIIY-
€TbCA 3a3HaueHa mpobiema B KpaiHax-wieHax €C Ta y BenmkoOpuranii. Buxonsum i3 3aBaaHb
METOIO € 3aMPOTIOHYBATH CBO€E OAYCHHS BUPIIIICHHS 3a3HAYEHOT MPOOJIEMH.

Buknang ocHOBHOro matepiany ¥l oOTpyHTYBaHHS OTPUMAHHMX pe3yJIbTaTiB IOCHTiKeHHs. Ha
TenepimHid yac 3 Touku 30py BepxoBuHoro Cyny [2, 3, 4] yuacauk TOB moske 3axuimaTté cBOi
IHTepEeCH y CHTyarlii, Koiu BUKOHaBuMid opraH TOB BuYMHWB 30UTKOBHUI (MPOTHMIpPABHUII) Ipa-
BOYMH, HACTYITHUM YHHOM:

1. YuacHuk He mno30aBieHud mnpaBa (pa3oM 3 IHIIMMH Yy4YaCHMKaMH) y OyJb-sIKHH uac
IHIIIIOBAaTH TUTAHHS IOAO CKJIMKAHHS I03a4eproBUX 300piB YYaCHUKIB TOBApUCTBA 3 METOIO
HAJIeKHOTO pearyBaHHs Ha (aKT yKJIaJE€HHS JOTOBOPY Ta PO3IJISAY MUTAHHS 1100 MOPYIIEHHS a0o
HETOPYIICHHS MPaB Ta 3aKOHHUX 1HTEepeciB ToBapucTBa (HOro ydyacHHKiB). SIKio 300pu y4acHUKIB
TOBapUCTBA MIMIyTh BHCHOBKY MpO MOPYIICHHS YKIaJE€HUM JOTOBOPOM IIpaB Ta 3aKOHHUX
IHTEpECiB TOBAPUCTBA OCTAHHE BITPaBi 3BEPHYTHUCS JI0 CY/Ly 3 BiMOBITHUM ITO30BOM;

2. TakoX HaJEeXHHM CIIOCOOOM 3aXMCTy IpaBa Y4YacHHKA IOPUAMYHOI 0COOM MOXKe OyTH
MOJIaHHS HUM (30KpeMa pa3oM 3 1HIIMMHU yYaCHUKaMH, sIKUM HallexuTh 10 (Hartemnep 3aKOHOJaBYO
3MiHeHO Ha 5%. YTouHeHHs moe. — B.0O.) 1 Ouibllle BiICOTKIB CTaTyTHOTO KalliTady TOBapHCTBA)
MO30BY B iHTEpecax MOPUAUYHOI OCOOM A0 ii MmocamoBoi 0coOHM MPO BIAIIKOTYyBaHHS 30UTKIB,
3aMoIITHUX IOPUINIHIN 0001 aisiMu (O€3isIBHICTIO) TaKOi MOcagoBoi ocobu Ha miacTasi m. 12 4. 1
cT. 20, ct. 54 I'TIK Ykpainu;

3. SIkmio X y4aCHMK TOBApHCTBAa HE MOXKE 3BEPHYTHCS 3 MO30BOM 0 MOCAZ0BOI 0COOM Bif
IMEHI TOBapUCTBa, OO PO3Mip HOTO YAaCTKH € HEIOCTaTHIM IS IIOTO 3 OIJISAY Ha BUMOTH 4. |
cT. 54 TTIK Ykpaiau, ToO Takuil yJaCHUK BIIpaBi BUWTH 3 TOBAapHUCTBA 1 BUMAaraTH BUILJIATH HOMY
BapTOCTI YaCTKH, a TAKOXK MOJATH MO30B IO CAMOT0 TOBAPUCTBA Ta/ab0 HOro y4acHUKIB, SKIIO BiH
BBa)Kae, 10 MUISIXOM BiIUY>KCHHS MaifHa 3a JOTOBOPOM KoMy OyI10 3aBAaHO 30UTKIB.

Cynns Bepxoaoro Cyay O. P. Kibenko mpo1ae 10 BKa3aHUX BapiaHTIB, 3a3HAYCHUX CYJIOM, IIIE
onuH — ydacHUK (Oinbiie 50%): pimieHHs 3arajJibHUX 300piB — MPU3HAUEHHS HOBOTO TUPEKTOpA —
3BEpPHEHHS 3 MO30BOM BiJl iIMEHI TOBapuCTBa (PO BU3HAHHS JOTOBOPY HEIIMCHUM/HEYKJIAJACHHM,
BUTPEOOBYBaHHS MaliHa, IIPO CTATHEHHS 30MTKIB 3 KOJMIIIHBOTO TUPEKTOpa TOIIo) [5, c. 12].

HasBHICTP BKa3aHUX BapiaHTIB 3aXHCTy, 0€3yMOBHO, € MO3UTHBHUM. [IpoTe, 3 TOUkH 30pYy
noTped cydacHOro o00pOTY iX SBHO HEIOCTATHRO /I 3a0e3reueHHs e()eKTUBHOTO 3aXHUCTy MalHO-
BUX iHTepeciB yuyacHuka TOB, skuii He Ma€ MOXKIIMBOCTI 3a0€3MEUNUTH 3aMiHy HEA0OPOCOBICHOTO
nupekropa TOB Ha 100pocoBicHOTO.

3a3Buyaid, KOJU HEJOOPOCOBICHUHN AUPEKTOP CaMOCTIHHO a00 y 3MOBI 3 IHIIMMH YYaCHUKAMH
TOTYETHCS 0 BYMHEHHS 30MTKOBOTO (TIPOTUIIPABHOTO) MPAaBOYMHY, TO BiH Ta 1HIII HEAOOPOCOBICHI
YYaCHHMKH 3a3JaJIeriib MepeoopMIIIOI0Th CBOE OCOOMCTE MAHO Ha «IiJICTABHUX JPY>KHIX OCi0»
a00 OOTSIKYIOTh WOTO HAa KOPHUCTh TaKUX OCIO, MO0 CTBOPUTH MPIOPUTETHICTH iX BUMOT IIIOJO
MaiiHa. 3a Takux OOCTaBMH BKa3aHI BWIIE BapiaHTH 3aXUCTy MAWHOBHX IHTEPECIB MOTEPHIIOTO
ydacHUKa (MOXimHUH 1mo30B, Buxia 3 TOB 3 ogHOYacHUM MMO30BOM MPO BiANIKOAYBaHHS 30UTKIB)
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OyAyThb CKOpIIIE «IIPaBOBOIO IMITALII€I0» 3aXHCTY, a HE €(PEeKTUBHUM 3aCO00M pEeabHOTO 3aXUCTY,
TOMY IO HE MPU3BOAUTHUMYTH 10 PEAJbHOTO €KOHOMIYHOTO €(eKTy — He NMPU3BOAUTHUMYTH [0
3aJI0BOJICHHSI MAHOBHUX 1HTEPECIB MOTEPIIOTO yJyacHUKA. SIKUM OM MOTHBOBAHHMM Ta JIOCKOHAIUM
He OyJlo Cy/loBe pIllICHHs, BOHO HE MaTHME CEHCY, SIKIIO 32 HUM HEMOXIIUBO CTATHYTH KOIITH a0o
1HIIIE MAlfHO HAa KOPUCTH MOTEPMIIOr0 YYaCHUKA.

HenocratHicTh B TakoMy pa3i epeKTUBHUX 3aCO0IB 3aXUCTY TAaKOK MaTUME HETaTUBHUYN BIUIMB
Ha KOpHOpaTHWBHE YIpaBiiHHA. Po3ywmirouu, 1m0 y MOTEpHUIOr0 y4acHHKAa HEMae iHIIUX 3aco0iB
3aXHUCTy, OKpiM omucaHux Buile BepxoBHum Cyaom, sSK HeT0OpOCOBICHHUN ITUPEKTOp, TakK 1
He00pOCOBICHI YYaCHUKH, OyTH OUTBIII OXOYHMMHU Ta CXWJIBHUMHU BUMHITH 30UTKOBI (ITPOTHIPABHI)
npaBounnu moao TOB. Tex came MoKHA CTBEpKYBaTH i MI0JJ0 HETOOPOCOBICHUX KOHTPAreHTIB
TOB 3a TakuMu TMpaBOYMHAMHU, SKI MPAKTUYHO HE MATHMYTh MOOOIOBaHb, IO Yy HUX BiIOEPYThH
Hazaja orpumani Bix TOB komrtu abo iHIIIE MaifHO.

3BiCHO, SIK BapiaHT, MOKJIMBO TOBOPUTH PO BIIKPHUTITA 3a 3asABOI0 MOTEPIJIOrO Y4acHUKA
KPUMIHAJIHPHOTO TPOBAKCHHS 3a (aKTOM TMPUBJIACHEHHS, PO3TpaTh ab0 3aBOJIOJIHHA MalHOM
TOB. To0to, Mpo BUKOpHCTaHHS 3aco0y myosiuHOro mpasa. [Iporte, Takuii 3aci0 Tex 3a3BUYail HE
Oyne edpextuBHUM. [IpaBOOXOpPOHIII B CBOIH OUIBIIOCTI JOCHUTH «IIOBEPXHEBO» PO3YMIIOTHCS B
KOPIOPAaTUBHOMY IIpaBi Ta HE MPOSIBIISIIOTH B TAKUX MPOBAKEHHSAX 1HIIIATUBY, TUM OLIBIIE, KOJH Y
HEJI0OPOCOBICHOTO JUPEKTOpPA 3aHMINAETHCS KOHTPOJIb 3a MOoTouHOI0 MisubHicTIO TOB. Tlpo-
Ba/PKEHHS TPUBAIOTH JJOBIO 1 B OL7IBIIOCTI BUMA/IKIB 3aBEPIIYIOTHCS O€3pe3yIbTaTHO.

[HImIMM BapiaHTOM 3aXHCTy MOXKE OyTH IMO30B MOTEPIIJIOTr0 yYacHHKA MPO BU3HAHHS 30MTKO-
Boro (mpotunpaHoro) npaBounny TOB HenilicHUM Ha MiACTaBl TOTO, IO TaKUil TPaBOYMH € (pay-
naropHuM. BogHouwac, 3 ormany Ha ioro cnenugiky, 3aCTOCyBaHHS HOro B ImpoOJaeMHil cUTyarlii,
10 HAMH PO3TIIAIAETHCSA, € JOCUTh 00OMexXeHUM. [[71s1 fioro 3acTocyBaHHs MOTPIOHO, 1100 MOTEpTi-
nuii ygyacHuk OyB moao TOB kpenutopom 3 mpaBoM MaiiHOBOi BUMOTH (HAmpUKIIaa, Ha IMiJACTaBl
Toro, 1m0 B TOB 0y10 npuitHATO pillleHHs Ipo BUILIATY TUBIICHIB, a00 Ha mijacTaBi Toro, mo TOB
Ma€ MOBEPHYTH HaJaHy YJ4acHUKOM (hiHAaHCOBY JomIoMory, Tono). [Ipu 3acTocyBaHHI 1IbOTO 3aCO0y
aKLIEHT CTaBUTHCS HE HA CTATyCl YYaCHHKA SIK TAKOMY, a Ha CTaTycCl MOTEPIIJIOro y4acHUKaA SIK Kpe-
autopa, a TOB — sk #ioro 6opxknuka. Kpim Toro, morpioHo moBecTH, 110 MpaBOYUH OyB Harpas-
JIEHUH caMe Ha YHUKHEHHS BUKOHAHHS OOP’KHHMKOM MailHOBOT'O 3000B’sA3aHHS Mepel] KpeIuTOpOM
[6, c. 84-104].

BiTum3HsHI HayKOBIlI B THUTaHHI MO0 TOTO, YM TOBHHEH NOTEPHUIMNA yYacCHUK MaTH
MO>KJIUBICTB 3BEpPTATHUCA A0 CYIy Y BJIACHHUX 1HTepecax 3 MO030BOM Mpo BU3HAHHS npaBounHy TOB
HEJIWCHUM PO3IITHIIMCS Ha JIBl rpynu: ofnHa rpyna HaykoBiliB (Kioenko O. P. [5], bo6koBa A. T'.
[7]) BBaXkaroTh, 110 BiH HE MOBUHEH MAaTH TAaKO1 MOXKIIUBOCTI; Apyra rpyna Haykosuis (kmsap C. B,
Mmuna 1O. B., Yerumenko B. A., bemsaesua O. A., Cnacu6o-®@ateesa 1. B. [7], Likamo B. 1. [8,
c. 379]) BBaxkaroTh, 1110 BiH IIOBUHEH MAaTH TaKy MOJIHBICTD.

Jlyist Hac 1ikaBa MO3HUIis PYTOi IPYyIH HAYKOBIIIB, TOMY III0 BOHA BiAPI3HIETHCS BiJl 3a3HAYEHOT
Bume no3uilii BepxoBroro Cyxay. Ilornsan HayKoBIIB B MeXaX Ii€l TPYNMH PI3HATHCS B TOMY,
MOPYIIEHHS AKOT0 caMe IpaBa Y 1HTepecy y4acHHUKa BBAXKATH MMiJCTaBOO JAJIS 0J1adyl HUM JI0 CYAY
M030BY MpO BU3HAHHSA npaBounHy TOB HemilicHUM: IpaBoO y4acHUKA Ha YIPABIIHHSI TOBAPUCTBOM,
1HIIII KOPIOpATUBHI MpaBa YM MPaBO yYaCHWKA HAa YacTKy (3a BIJIOMOIO TMOJABIHHICTIO «IIPaBO HA
YaCTKy» 1 «IIPaBO 3 YaCTKW» — KopropaTuBHE mpaso) [7]. IIpoTre, BCi BOHU CXOIATHCS B TOMY, IIIO
YYaCHUK IMOBUHEH MAaTH MOXKIIUBICTh TI0/1a4l TAKOTO MTO30BY 3 METOIO 3aXKCTy CBOIX MPAaB.

ABTOp 1Ii€i CTaTTI MPUTPUMYETHCSI TOYKH 30Dy, BIAMOBIAHO 10 sKOi mpaBounH TOB moxe
BBa)KAaTHCS TaKuM, IO MOPYIIye mpaa adbo mpaBoMipHi iHTepecu TOB, a He KopropaTuBHI TIpaBa
abo mpaBO Ha YaCTKy y4acHUKa. ToMmy BapiaHT, 3a SIKOTO yYacHHK BiJl CBOTO IMEHI Ta Yy CBOiX
1HTEepecax 3BEPTAETHCS 10 CYAy 3 IMO30BOM IpO BH3HaHHA NpaBounHy TOB HemilicHuM, Ha HaIl
MOTJISI/l, € BUMAJAKOM HaWOUIbII PaJUKaIbHOTO MPOHUKHEHHSI YYACHUKOM 3a KOPIOpPATUBHY 3aBICY
TOB. Bonnouac, My He 3anepeyyeMo MPUHIMIIOBY MOXIIMBICTh MPOHUKATH B TakKid cUTyamii 3a
KOPIOPAaTHBHY 3aBiCy, a JIMIIE BBAKAEMO, IO BOHO MAa€ 3MIMCHIOBATHCS B HE HACTUIBKU paju-
KaJlbHUH croci6.

Tak, mpakTrka Mi>KHapOAHOTO Cyay cIipaBeIUBOCTI[9, 1. 58, 66, 67] Ta €Bponeiicbkoro cyay
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3 mpaB moauHu [ 10, 1. 65 — 69] 103BOJNISE BUAIINTH ABa BapiaHTH MPOHUKHEHHS 32 KOPIOPATUBHY
3aBicy:

- KOJIM YYaCHHUK TI0 CYTI «ITiIMIHsI€» BUKOHABUMN OpPraH IOPUINYHOT 0COOW B MUTaHHI 3BEPHEH-
HS JI0 CyJly 3a 3aXHCTOM IIpaB TaKOi IOPUIMYHOI 0coOU (i€ Bia iMEHI Ta B iHTEpecax FOPUIAIHOI
ocobn);

- KOJIM YYaCHUK 3BEPTAETHCS 0 CYIy BiJl CBOTO IMEHI Ta B CBOIX 1HTEpecax, OOIPYHTOBYIOUH
MOPYUICHHS CBOIX IMpaB a00 MPaBOMIPHHUX iHTEpeCiB (paKTOM MOPYLICHHS MpaB abo MpaBOMIpHUX
IHTEpECIB IOPUINYHOT 0COOH, YJaCHUKOM sIKOi BiH €. OCTaHHIN € HalOLIbII paJuKaIbHUM BapiaH-
TOM, SIKHI 3aCTOCOBY€ETHCS Y BUIIAJKY, KOJIU IOPUINYHA 0CO0a MPUITMHIIIA CBOE ICHYBaHHSI.

BpaxoBytoumn, 1o y nocuikyBaniid npo6iaemHiil cutyanii TOB He mpunuHMUIO CBOE iCHYBaH-
HSl, IPOHUKHEHHS 32 KOPIOPAaTUBHY 3aBICY MOXKE TOIYCKATUCS JIMILIE 32 MEPIIUM BapiaHTOM — KOJIU
YYaCHHMK 3BEPTAETHCS 0 CyAy Bix iMeHi 1 B iHTepecax TOB, a miacTaBoro AJiA 1IOTO € HEMOXK-
JUBICTh 3aMIHUTH HETOOPOCOBICHOTO AMPEKTOPA HA TOOPOCOBICHOTO Ta HE3MIMCHEHHS 3aralbHUMHU
300pamMH YYacCHHKIB 3aXOJiB, CIIPSIMOBAHMX Ha 3aXHCT IpaB Ta mpaBomipHux iHTepeciB TOB. Ha
Hally TyMKYy, TAaKAWA BapiaHT BapTO Nepea0adynTH Y HalllOHATbHOMY 3aKOHOJAABCTBI MUISIXOM PO3IIIH-
peHHs Bxke icHyrodoro y cr. 54 I'TIK Ykpainu moxiHOTo mo30By 3a MPEIMETOM Ta 3a KOJIOM MOXK-
JIMBUX BIAIIOBiAadiB:

- 33 IPEIMETOM — TAaKUM YHHOM, 100 BiH HE 0OMEKYBABCS 32 MOYKJIMBUMH CIIOCOOAMH 3aXUCTY
npaB 1 He 3BOAMBCS JIMILE 70 BIIIKOAyBaHHS 30uTKiB. Lle 103BosITHME MO1aBaTH MOX1/IHI TO30BU
PO BU3HAHHA HEI1ICHUM MTPaBOYUHY, PO BUTpeOyBaHHs MaiiHa, TOLIO;

- 32 KOJIOM MO>KJIUBHX BIJIIIOBIJIa4iB — TAKUM YHHOM, 1100 HE oOMexyBaTH ix kouso. Lle go3Bo-
JSITUME TIpe]’ IBIISITH TOXIHI TT030BU HE TUIBKHU 10 HepoOpocoBicHUX mocanoBux oci6 TOB, a i no
HenoOpocoBicHUX ydacHUKIB TOB Ta #ioro KOHTpareHTiB 3a 30MTKOBUMH (IIPOTHIPABHUMU) TIpa-
BOYHMHAMHU.

[ToniOHA KOHCTPYKIlisS PO3MIUPEHOTO IMOXIMTHOTO MO30BY, HAMPUKIAMA, MependadyeHa B 3aKOHI
BenukoOputanii mpo kommanii 2006 poxy, B yactuHi 11 «IloximHi mM0o30BHM Ta mpouecyanbHi Ail
y4dacHuKiBY [11].

Moo xpain-uneHiB €C, cyasuu i3 JOCHiPKeHHS 3aXUCTy MIHOPHUTAPHUX YYaCHMKIB, MiATO-
TOBJICHOTO I €Bporneichkoi koMicii y 2018 p. [12], cranom Ha cidens 2018 p. B 3aK0HO1aBCTBI
27-mu kpain-uieHiB €C Takoi po3MIMPEeHOi MOEI MOX1JHOTO MO30BY HE 1CHYBAJIO.

B eBpomelicpkili HayKOBiH JiTepaTypi HiAKPECIIOETHCS, IO BIACYTHICTb Y MIHOPUTapHHUX
YYaCHHKIB TIpaBa JiSATH BiJl IMEHI KOMMaHIi MPOTH 1HIIOTO YYacHUKA ab0 TPEThOi 0coOM € CI1abKor0
CTOpOHOIO (hpaHITy3bKoi Mojeni moxigHoro mo3oBy [13, c. 48]. Takox 3a3Ha4yaeThCs, MO BiJ-
CYTHICTb PO3IIMPEHOT MOJIENI MOXiIHOTO TI030BY B OKPEMHUX KpaiHaX «KOMIICHCYETHCS» HasIBHICTIO
anpTepHaTHB. Y DpaHIlii € nmporeaypyu KpUMIiHATBHUX PO3CIiTyBaHb Y pa3i 3J0BKUBAaHHS IHPEK-
TOPOM KOPIIOPAaTHBHUMHU aKTHBaMU. BiamIKomyBaHHS B KPHUMIHAJIBHOMY PO3CIHIIyBaHHI 4YacTO
niipo3yMiBae (QyHKIII}0 TPUMYCOBOIO BUKOHAHHSI O0OB’SI3KiB JIUPEKTOPA Ta MOCATOBUX OCi0, 5K B
MMTaHHI CTPUMYBaHHS, TaK 1 B MUTaHHI 3a0€3MeUYeHHs BiAIIKOyBaHHs 30uTKIB [14, c. 887 - 889].

VY koprnoparuBHOoMy TipaBi HimepianaiB B3arajii HemMae MOXigHOTO MO30BY, ajie € iHIIA I[iKaBa
MOJIeIb, KA MOEAHYE HIIIIOBaHE B MPUBATHOMY IMOPSIKY CYIOBE PO3CIiAyBaHHS 3 JepKaBHUM
puUMycoM. MIHOpHUTapHI YYaCHUKH MOXYTh MOJABaTH KJIOMOTAHHS B IMajiaTy IMiMPUEMCTB, CTICIli-
aTpbHUHN BIAIIN AnensimiitHoro cyay AMcrepaamy, mo6 po3mnodat odirmiitHe po3ciiyBaHHs, KOIH
icHye mpobiema 3 ymnpaBiliHHAM KoMmasiero. [lanara mignpueMcTB MOXKe BXKMBATH IIUIMH CHEKTP
3aX0/1B, BKJIIOUAIOUH 3BUTHHEHHS YJIEHIB PaJl JUPEKTOPIB, aHYIIOBAHHS PIllIEeHb Paaud JUPEKTOPIB
a00 ydJacHHKa, MPU3HAYCHHS] THMYACOBUX WICHIB PaJy TUPEKTOPIB 1 HaBITh MPUITMHEHHS KOMITaHi1
[14, c. 889 - 891].

BucHoBKM Ta mMepcHeKTHUBU MNOJAibIIOro AociikeHHs. Ha nHamy nymky, s Ykpainu
KpaluM BapiaHTOM € caMe€ PO3IIMPEHHS MOXIAHOTO IMO30BY 5K BXKE ICHYIOUOTO 3ac00y 3aXHCTY,
KU nepeadavyeHuil B HalioHaIbHOMY 3akoHONABCTBI (cT. 54 I'TIK Ykpainm) i 3acTOCOBY€EThCS Ha
MPaKTHIll, & HEe CIpoOU CTBOPEHHS Ta ampoOarlii MOBHICTIO HOBUX CHEIlaJbHUX 3ac00iB (TakKux,
Harnpukiaz, sk B Hinepmannax).

[HKOIM PO3MIMPEHOTO MOXiTHOTO MMO30BY OCTEPIralOThCs, BBAKAIOUH, 1110 BIH MOXKE CTAaTH 1HCT-
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PYMEHTOM 3JIOBXXKMBAaHHS 31 CTOPOHH MIHOPUTAPHHUX YYACHUKIB 3 METOIO OJIOKYBAaHHS NisSIIBHOCTI
TOBApUCTBA Ta MIAHTA)KyBaHHS TOBAPHCTBA Ta MOrO IHIMIMX ydacHHKiB. [IpoTe, 1ie MOXKHA JOCHTH
MPOCTO BUPIIMIUTH IIJISIXOM 3aMPOBAHKEHHS Ha CTaii MiArOTOBYOrO MPOBAKEHHS OIIIHKUA CYJIO0M
NPURHATHOCTI/HETIPUHHATHOCTI MOXIJHOTO TO30BY, Je Oyae 3’sicoByBaTHCS: 1) 10 MOTepHiIMi
YYaCHUK HE Ma€ MOXJIMBOCTI 3aMIHUTH HEIOOPOCOBICHOTO TUPEKTOpA 1 3arajbHi 300pU YUYaCHUKIB
HE BXXMBAIOTh 3aXOIB JUISI 3aXUCTY TPaB TOBAPHUCTBA; 2) UM Jii y9acHHKA, IO MOJA€ TAKUH TT030B, €
T0OpOCOBICHUMHU (4K HEMa€ 3 WOT0 CTOPOHM 3JIOBKMBAHHS LIMM IO30BOM); UM HE € LIel MO30B
«IITYYHUMY, 3 HAJIyMaHUX MiJCTaB, TOIIO.

3 oIy Ha 1€ MEePCHEKTUBHUMHU € JOCTIDKEHHS TaKUX MpoIrecyalbHUuX (GIIbTpiB (3armo-
ODKHUKIB), iX po3poOKa Ta 3ampoBaPKEHHS B HalLllOHAJIbHE MPOIlecyalbHe MPaBo.

Posmupenunii moxXimHWA MO30B Yy TOEAHAHHI 3 TaKUMHU TPOLECyaTbHUMH (DUIBTpAaMU MOXKE
3a0e3neynTH eEeKTUBHUN 3aXUCT MAWHOBHX IHTEPECIB MOTEPIIIOro ydacHuUKa (y TOMY YHCIHI,
MIHOPHUTAPHOT0) 3 OJJHOYACHUM JOTPUMAHHSAM OajlaHCy 1HTEpecCiB 1HIIMX yYaCHUKIB, TOBApUCTBA Ta
II0Ca0BUX OCI0.
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