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Cratts MPUCBSYCHA MIATAHHIO
OCOOIMBOCTSIM JIOTOBIPHUX TPABOBITHOCHH
pu 3acTaBi 3eMEeNbHUX  JUISHOK,
BU3HAUEHHIO CQepu pEryloBaHHSI [UX
BIJTHOCUH Ha OCHOBI YUHHOTO
3aKOHOJABCTBA Ta HAYKOBUX MO3UIIIH.

[IpoanazizoBaHo 3MICT 3aCTaBU

3eMENIbHOI JUISTHKA SK OOMEXEHHs IpaBa
BIIACHOCTI  3aCTaBOJIABLSI HAa 3E€MENIbHY
JUISHKY, SIK€ BCTAHOBJIOETHCS Ha TMiACTaBi
JIOTOBOPY a00 B CHITYy 3aKOHY, Ta IOJIATAE Y
3a00pOHI  3€MJIEBJIACHUKY  31MCHIOBATH
MPABOMOYHICTh  IIOAO  PO3MOPSIKCHHS
3€MEJILHOIO TISTHKOFO oe3 3roau
3acraBojepxkarenss  (ToOTO, 0OOOB’S3KOM
3eMJICBJJACHUKA €  OTPUMaHHS  3TOAH
3acTaBojiepXKaTeisl Ha 3IHCHCHHS ITpaBa
PO3MOPSIKEHHST  3€MENBHOI0  JIUISHKOIO),
3YMOBJICHOIO HEOOXIHICTIO 3aXUCTY
MaifHOBHMX 1HTEPECIB 3acTaBOJICPIKATEIIA.
3acraBa 3eMeNbHOI OUISHKH € OOTSKEHHIM
3€MEJIbHOT TUSTHKA IIpaBOM
3acTtaBojiepKareiss  3aJ0BOJIBHUTH  CBOI
MaifHOBI BHMOTH MO0 IIiHH peaizamii
3eMEIbHOL JUISHKA y BUTIAJIKY
HEBUKOHAHHS  OOpPXHHKOM  OCHOBHOTO
3000B’SI3aHHS.

BusnaueHo, 10 MpaBOBIAHOCHHU, IO
BHHUKAIOTh y 3B’SA3Ky 3 IIepeaavcto
3eMeNbHOI MINSHKKM Yy 3acTaBy, HE € 3a
CBOEIO IOPUINYHOIO MIPUPOJIOI0
3eMEJIbHUMHU TIPABOBITHOCHHAMM, SK1 IS
JNOCSTHEHHS  HaWOIbmoi  e(eKTUBHOCTI
MPABOBOTO PETYJIIOBAHHS MOXYTh OyTH
BPETYJIbOBaHI MEPEBAKHO METOIaMH

The article is devoted to the issue of the
peculiarities of contractual legal relations
in the mortgage of land plots, determining
the scope of regulation of these relations
on the basis of current legislation and
scientific positions.

The content of the mortgage of a land
plot is analyzed as a restriction of the
mortgagor's ownership right to the land
plot, which is established on the basis of a
contract or by virtue of law, and consists in
prohibiting the landowner from exercising
the authority to dispose of the land plot
without the consent of the mortgagee (i.e.,
the landowner's obligation is to obtain the
consent of the mortgagee to exercise the
right to dispose of the land plot), due to the
need to protect the property interests of the
mortgagee. The mortgage of a land plot is
an encumbrance of the land plot with the
right of the mortgagee to satisfy his
property claims regarding the sale price of
the land plot in the event of the debtor's
failure to fulfill the main obligation.

It has been determined that legal
relations arising in connection with the
transfer of a land plot as a pledge are not,
by their legal nature, land legal relations,
which, in order to achieve the greatest
efficiency of legal regulation, can be
regulated mainly by the methods of land
law as an independent branch of law.

The conclusion of the pledge agreement
itself, and subsequent compliance with its
terms, and most of its requirements, are
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3eMEJIbHOTO TIpaBa SK CaMOCTIMHOI Taiys3i
npasa.

VYkJazeHHs caMoro JO0roBOpY 3acTaBH,
1 TIofayplle JOTPUMAHHSI HOTO yMOB, Ta W
OUTBIIICT, WOTO BHUMOT MaloTh TEPEBAXKHO
[UBUTICTHYHHAN XapakTep.

Takum 4MHOM, B YMOBaXxX yTBEpP/KCHHS
NPUBATHOI BIACHOCTI HA 3€MJIIO, CTPIMKOTO
PO3BUTKY PUHKOBUX 3€MEIbHUX BITHOCHUH
3eMJIS CTajla IIIHHUM KariTajaoM (TOBapoM),
0 3 YacOM HE TUIBKM HE BTpadae CBOEL
BapTOCTi, a HAaBMaKh, MOXE 3HAYHO

predominantly civil in nature.

Thus, in the conditions of the
establishment of private ownership of land,
the rapid development of market land
relations, land has become a valuable
capital (goods), which over time not only
does not lose its value, but on the contrary,
can significantly increase in price
depending on its location, functional
purpose, infrastructure  development,
improvement of the territory, etc.

MIJIBUIIYBATUCS B IIiHI 3aJI€KHO BiJ] CBOTO
MICIsl PO3TallyBaHHSA, (PYHKIIOHAIHLHOTO
MPU3HAYCHHS, PO3BUTKY I1H(PpACTPYKTYypH,
0J1aroyCcTpOorO TEPUTOPIi TOIIIO.

KmrodoBi ciioBa: 1moTeka, 3acTaBa,
3eMeJIbHA AUTSTHKA, PU3UKH, 3€MJI1 CLITBCHKO-
rOCIOIAPCHKOTO  MPU3HAYCHHS, OPEHIHI
BITHOCHUHH

Keywords: mortgage, pledge, land plot,
risks, agricultural land, rental relations

An important role in the legal regulation of contractual land relations was played by the Law of
Ukraine "On Property" of 07. 02. 1991 (now invalid), which proclaimed the right of private
ownership of land. The key provisions were those that gave the right to every citizen of Ukraine to
own, use and dispose of land personally or jointly with others. Landowners, including private
individuals, received the right to freely carry out all actions not prohibited by law regarding their
property.

The acquisition of the right of private ownership of land, the formation and development of
private business of various organizational and legal forms and, as a result, the freedom of
contractual behavior of business entities in the mortgage lending market created the prerequisites
for the legislative consolidation of mortgage relations.

Mortgage as a legal institution developed within the framework of the land reform carried out
in the early 90s, focused on the formation of a new land system. During 1995-2000. Decrees of the
President of Ukraine were adopted, which provided for the possibility of transferring as collateral
the right to lease non-agricultural land plots, land shares (shares), land plots owned by citizens or
legal entities. Mortgage legislation in the context of land and agrarian reforms should ensure that
every land owner and entrepreneur has the freedom of agricultural entrepreneurship, freedom of
land turnover. With the help of mortgage lending and the use of land collateral, it is possible to
create the necessary conditions for the redistribution of land in favor of highly efficient and
competitive farms [1, pp. 186—189; 2, p. 42].

After the adoption of the Land Code of Ukraine, land mortgage becomes one of the effective
ways to attract investments in the development of land plots and the development of agricultural
and agrarian production. In accordance with Art. 133 of the Land Code of Ukraine, land plots
owned by citizens and legal entities on the right of ownership can be transferred as collateral. A
land plot in joint ownership may be pledged with the consent of all co-owners. The pledging of a
part of the land plot is carried out after its allocation in kind (on the ground). Only banks that meet
the requirements established by the laws of Ukraine may be the pledgee of the land plot. An
important stage in the development of the land mortgage institution was the adoption by the
Verkhovna Rada of Ukraine of the Law of Ukraine “On Mortgage” [3], which defines the concepts
of mortgage, mortgagor, property guarantor, mortgagee.
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The specified Law, along with the Land Code and other legislative acts, is the basis for the
mortgage and the further formation of the legal environment. The next legislative step should be the
adoption of the Law "On Land (Mortgage) Banks" [4, pp. 41-42].

There are some studies that have established that the definition of the concept of “mortgage”
proposed by land law does not actually reflect the main content of this concept, namely that the
subjects of mortgage relations use the right to use a specific object — land. Therefore, a definition is
proposed according to which a mortgage is a legally prescribed encumbrance of a land plot and
other objects related to it for a certain period of time, which remain in the possession and use of the
mortgagor or an authorized third party, who granted the mortgagee the right to sell them in cases
specified by law in order to satisfy the requirements for the land plot [5, pp. 6-7]. Having made a
comparative analysis of the current state of legal regulation of mortgage relations in Ukraine and
Germany, N. Hryshchuk gives interesting examples. In particular, unlike the requirements of
Ukrainian legislation, which restricts the mortgagor-owner of agricultural land in choosing a
mortgagee (Article 133 of the Land Code of Ukraine), in mortgage relations in Germany, lenders
(creditors), in accordance with the requirements of the legislation, can be both private individuals
and mortgage banks, savings banks, building savings banks, other credit institutions and official
(public) institutions. According to statistics, specialized mortgage banks as financial institutions act
as creditors much more often (compared to private individuals), which was due to the trend of
strengthening the protection of debtors' rights and the increase in the cost of the forced sale
procedure. The term "lien" (with respect to real estate) is unknown to German legislation. In
scientific research, it is used as a generalized and simplified name, which in its general sense
combines the essence of three well-known institutions of real estate pledge in German law, which
have long been used in binding relations between citizens and received legislative consolidation
with the adoption of the German Civil Code in 1896. These are mortgage, mortgage debt and rent
debt. Despite the differences concerning the varying degrees of binding of the pledge right to the
claim it secures, one common feature is characteristic of the mentioned institutions: in the event of
non-fulfillment of the obligation, the creditor has the right to demand satisfaction of his claims at
the expense of the land plot by conducting its forced sale. The land plot as a means of liability to the
creditor and the object of encumbrance is considered in economic unity with other things and rights
related to it. In § 14 of the Federal Law “On Mortgage Securities”, to protect the rights and
legitimate interests of the creditor, a percentage of the value of the land plot is determined, within
which the owner can encumber his land plot, or the “loan limit” - the first-rank security cannot
exceed three-fifths of the value of the land plot. Similar provisions are also contained in the
legislation on savings banks, in individual statutes of savings banks and in other regulatory legal
acts that provide for lending secured by first-rank mortgage rights [5, pp. 12—-14].

According to N. Hryshchuk, the definition of real estate given in Art. 181 of the Civil Code of
Ukraine, in addition to ensuring its universal use, should be expanded by indicating the registration
of real estate objects, in particular a land plot, in the State Register of Real Rights to Real Estate and
Their Restrictions. Thus, in Germany, a land plot as the subject of a mortgage (including all
components and belongings to it) is registered under a special number in the Land Register, where
other encumbrances, except for a mortgage, are also registered. At the same time, it should be
emphasized that those components (belongings) that, as a result of the lawful use of land by a third
party within the framework of ordinary economic activity, become the property of this person are
not the subject of a mortgage. In the author's opinion, such a provision should be enshrined in
national legislation, given that the interests of the interested parties — the creditor and the debtor —
should be taken into account not only in specific circumstances, but in a typical, general form.
Contractual agreements on the limits of mortgage liability are valid only for the parties to the
contract and do not apply to legal relations between all other persons. An analysis of the content of
the provisions of domestic and foreign legislation allows us to conclude that both mortgage
legislation and the legislation of Ukraine on land lease are obviously imperfect. According to the
German Civil Code, mortgage also applies to lease claims: if a land plot was leased by its owner,
the lessee acquires ownership rights to the products obtained from this land plot that are separate
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from it [5, p. 16]. It can be concluded that the scope of the mortgage creditor’s powers does not
include the right to dispose of this product, however, he retains the right to make demands for rent
for the use of the land plot. These demands can be implemented exclusively through compulsory
management of property (sequestration). In our opinion, a clearer legal definition of the concept of
“real estate” in contractual relations is offered by researchers of this problem [6, pp. 54-56; 7, p.
52]. A thorough description of real estate that may be the subject of a mortgage is given by V.
Abramova, who believes that the processes of effective functioning of the real estate collateral
mechanism today are hindered by the absence of a real land market. In addition, the problem of
concluding mortgage agreements is that the subject of a mortgage is regulated by many regulatory
acts, which also contain certain restrictions regarding objects that can be transferred to ensure the
execution of mortgage agreements [6, pp. 56—57]. In case of non-compliance with the requirements
of the legislation, such agreements may be declared invalid by the court.

Article 1 of the Law of Ukraine “On Mortgage” and Article 575 of the Civil Code of Ukraine
allow real estate, as well as movable property that is equated with real estate, or property rights, to
be included in the subject of mortgage.

According to Art. 5 of the Law of Ukraine “On Mortgage”, the subject of a mortgage may be
one or more real estate objects, and according to Art. 181 of the Civil Code of Ukraine, real estate
(real estate) includes land plots, as well as objects located on the land plot and inextricably linked to
it, the movement of which is impossible without their depreciation and change of their purpose.
Article 191 of the Civil Code of Ukraine also recognizes a special object of civil rights as real estate
— a single property complex. The same definition is given in Art. 2 of the Law of Ukraine “On State
Registration of Real Rights to Real Estate and Their Restrictions™ [8].

Difficulties arise with the mortgage of certain types of land plots. Thus, if an unfinished
construction object is located on the land plot that is transferred for mortgage, then it is also
considered the subject of the mortgage regardless of who is the owner (Part 6 of Article 6 of the
Law of Ukraine “On Mortgage”). In this case, a conflict may arise with the owner of the unfinished
construction object, who was not a party to the mortgage agreement.

In the event of a foreclosure on a land plot on which a building is located, which is owned by
another person, the mortgagor is obliged to provide the owner of the building with the same terms
of use that the mortgagor had.

The presence of restrictions in the event of alienation does not contribute to the possibility of
concluding mortgage agreements, the subject of which is agricultural land.

Property rights to real estate (completed or unfinished), which are also classified by the
legislator as the subject of the mortgage, require separate consideration. According to Art. 3 of the
Law of Ukraine “On the Valuation of Property, Property Rights and Professional Appraisal
Activities in Ukraine”, property rights are recognized as any rights that differ from the right of
ownership [9]. The grounds for the emergence of the property rights of the mortgagor can be
various agreements.

Part 2 of Article 16 of the Law of Ukraine “On Mortgage” contains a separate case of mortgage
of an unfinished construction object, under which it is transferred by transferring ownership rights
to a land plot. In this case, it is necessary to remember that only land owners can be mortgagors, and
mortgagees of agricultural land can only be banks. Such restrictions are provided for in Article 15
of the Law of Ukraine “On Mortgage” and Article 133 of the Land Code of Ukraine, and Article
132 of the Land Code of Ukraine contains requirements for the content of agreements on the
transfer of ownership rights to land plots (location, intended purpose, legal regime, information
about the absence of prohibitions). In addition, it is worth paying attention to such aspects of
mortgages as are provided for by the relevant law.

It should be noted that those prohibitions and restrictions on the alienation and purposeful use
of land plots established by the Land Code of Ukraine are valid under the conditions of their
mortgage. The sale of mortgaged agricultural land plots when foreclosing on the subject of the
mortgage is carried out at public auctions. Buyers of agricultural land plots may be persons
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specified by the Land Code of Ukraine (except for land plots that are in state and municipal
ownership).

The right of ownership to land established by the Constitution of Ukraine provides for the
possibility of disposing of a land plot, its alienation, restriction of other rights, transfer as collateral,
etc. Ensuring in this way the parity of economic and environmental interests, which underlies the
principle of sustainable development, requires taking into account these features in further
reforming the economy, taking into account the continuation of land reform in Ukraine, one of the
directions of which is the development of lending secured by land plots.

We cannot agree with the statements of some authors [10, pp. 4-5] that legal relations arising in
connection with the transfer of a land plot as a pledge are, by their legal nature, land legal relations,
which, in order to achieve the greatest efficiency of legal regulation, can be regulated mainly by the
methods of land law as an independent branch of law, because, in our opinion, both the conclusion
of the pledge agreement itself and the subsequent observance of its terms, as well as most of its
requirements, are predominantly of a civil nature.

Thus, in the conditions of the establishment of private ownership of land, the rapid
development of market land relations, land has become a valuable capital (goods), which over time
not only does not lose its value, but on the contrary, can significantly increase in price depending on
its location, functional purpose, infrastructure development, improvement of the territory, etc.
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