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[aBecTop  3alikaBIeHWA  BKJIAJaTH
KOIITH B €KOHOMIKY Ti€i KpaiHH, SKka Mae
e(DeKTUBHUN MEXaHi3M 3aXHCTy HOTo Ipas,
y TOMY YHCIIi, Ai€B1 CIOCOOU BUPIIIECHHS 1H-
BECTHILIMHUX CIOPIB 33 YYaCTIO 1HO3EMHHX
1HBECTOPIB

VY crarti JocmipKeHo cnocoOu BHpI-
IICHHSl 1HBECTUI[IHHUX CIIOpIB 3a Y4YacTIO
1HO3eMHHMX 1HBECTOpIB TiJ TPHU3MOIO0 iX
eeKTUBHOCTI. BcTaHOBNIEHO BiZCYTHICTH B
VYkpaiHi fieBoro cnocoOy BHUpIIIEHHS iHBEC-
TULIHHUX cropiB. Haromomeno mpo te, 1o
ICHYIOYl TiepeBaru BHpIIIEHHS 1HBECTHIIIN-
HUX CIOpiB Y MiXKHapOoJHOMY KOMEpIIiii-
HOMY apOiTpaxki Ta MopchKoi apOiTpakHOT
KOMICii 3BOAATBCS HaHIBEIh MOPSIKOM
BUKOHAHHSA PILICHb LIUX OPraHiB B YKpaiHi.
BuokpemiieHO HeI0NIIKU BUPIIIEHHS 1HBEC-
TULIHUX CHOPIB 3a Yy4YacTIO 1HO3EMHHUX
iHBeCTOpiB B YKpaiHi B aaMiHICTPaTUBHUX
Ta TOCHOJAPCHKUX CyAaxX. 3a3HA4YEHO, IO
JOCATTH e(EeKTUBHOCTI Y BHpIlIEHHI Ccyza-
MU YKpaiHM 1HBECTUI[IHMX CIOPIB MOXKHA
TUTBKH IIUISIXOM pedopMyBaHHS CYIOBOi CH-

Investor is interested in investing in the
economy of a country that has an effective
mechanism for protecting his rights,
including efficient ways to resolve invest-
ment disputes involving foreign investors

The paper explores ways to resolve
investment disputes involving foreign
investors through the prism of their
effectiveness. The lack of an effective way
to resolve investment disputes in Ukraine
is established. It is noted that the existing
advantages of resolving investment dispu-
tes in the International Commercial Arbit-
ration Court and the Maritime Arbitration
Commission are nullified by the procedure
for implementing the decisions of these
institutions in Ukraine. The disadvantages
of resolving investment disputes with the
participation of foreign investors in Ukrai-
ne in administrative and economic courts
are discussed. It is noted that it is possible
to achieve efficiency in resolving invest-
ment disputes by the courts of Ukraine
only by reforming the judicial system of
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cTeMr YKpaiHH Ta 3alpoBaKEHHS HOBUX ITijI-
XOJIIB JIO PO3TJIISTY IHBECTUIIIMHUX CIIOPIB.

Mertoto cTaTTi € OOIPYHTYBaTH MPOIO-
3ulii MO0 3ampoBa/UKEHHS B YKpaiHi
e(DEeKTUBHHUX FOPHUCAUKIIIHHUX CIIOCOOIB BH-
pillieHHsI 1HBECTHIIIMHUX CIIOPIB 3a y4YacTio
1HO3eMHUX 1HBECTOPIB.

MetogamMu JOCHIDKEHHST € 3arajbHo-
HayKOBl Ta CIemiaJIbHI METOAW HAayKOBOTO
Mi3HAHHS.

Haronomeno npo Te, IO TOJIOBHOIO
MepeBarol0 CTBOPEHHS B YKpaiHi criermiami-
30BAaHOTO 1HBECTHILIHHOTO cyay YKpaiHu
Ma€ CTaTH MaKCUMallbHE MPUCKOPEHHS BU-
pillleHHsI 1HBECTHIIIMHUX CIIOPIB 3a y4acTio
1HO3eMHHUX 1HBECTOpIB, 3a0e3MeYeHHsI CYy/-
JIBCHKOTO KOPITYCY CYUISIMHU, $IKi BOJIO-
JIIOTh TPYHTOBHUMHU 3HAHHSIMHU  1HBECTH-
HIHOr0 3aKOHOMABCTBA, aKE  IHBECTH-
[iHI BIJHOCHMHH, TOMDK pO3Tady>KEHOTO
HAI[IOHAJILHOTO 3aKOHOJABCTBA, TaKOX pe-
TYJIOIOTBCSI BEIUKOIO KIUIBKICTIO MIKYpS-
JOBUX YroJ TpO CHPUSHHA Ta B3a€MHUI
3aXMCT  1HBECTHIH, SKI  yKIAJarOThCA
ypsaoM YKpaiHu i3 ypsaaMmu BiIIOBITHUX
KpaiH Ta BHU3HAYalOTh OCHOBHI NHUTAaHHA
B3aEMHUH CTOPiH B Taly3l I1HBECTHUIIIHHOI
TSUTBHOCTI, BOJIOAIIOTh HAJICKHUM PIBHEM
npodeciiiHOl aHTIIIHCHKOT MOBH.

3po06IeHO BHUCHOBOK TIPO JOIIIBHICTH
CTBOpeHHSI B YKpaiHi Buroro iHBecTHIlii-
HOTO cyay YKpaiHM 3 HAUICHHSIM HOTO
MPaBOM BUPIIICHHS 1HBECTHI[IHHUX CIIOPIiB
K Cydy NepuIoi IHCTaHLii Ta MOMJIHMBOCTI
OCKapyKeHHsI WOro pilieHb TUTbKH A0 Bep-
XOBHOTO Cyay YKpaiHW, mOpen sSBICHHS
0CcOONIMBHUX KBamiQiKaMiHHUX BUMOT [0
CyJIiB TAaKOTO Cyy.

Knro4oBi cioBa: iHBeCTHLIHHUE cHip,
CyJ, 3aXHCT, IHBECTHIlIi, IHO3EMHHUI 1HBEC-
TOp, EKOHOMIKa, JIepKaBa

Ukraine and introducing new approaches
to the consideration of investment disputes.
The aim of the article is to substantiate
proposals for the introduction in Ukraine
of effective jurisdictional methods for
resolving investment disputes with the
participation of foreign investors.

Research methods are general scientific
and special methods of scientific know-
ledge.

It is noted that the main advantage of
creating a specialized investment court in
Ukraine should be the maximum
acceleration of the resolution of investment
disputes involving foreign investors,
providing the judiciary with judges with a
thorough  knowledge of investment
legislation because investment relations,
among the extensive national legislation,
are also regulated by the number of
intergovernmental agreements on assis-
tance and mutual protection of invest-
ments, which are concluded by the gover-
nment of Ukraine with the governments of
the respective countries and determine the
main issues of the relationship of the
parties in the field of investment activities,
have the appropriate level of professional
English.

It is concluded that it is expedient to
create the High Investment Court in
Ukraine with the right to resolve
investment disputes as a court of first
instance and the possibility of appealing its
decisions only to the Supreme Court of
Ukraine, presenting special qualification
requirements to the judges of such a court.

Keywords: investment dispute, court,
defense, investment, foreign investor, eco-
nomy, state

Investments and their effective use are the key to the development of the Ukrainian economy.
Without attracting foreign investment to the economy, it is difficult to imagine the post-war
reconstruction of our country. We agree with E.Kupaihorodsky, who argues that the current
economic situation in Ukraine shows that foreign direct investment in the country's economy is
becoming, without exaggeration, the necessary “blood” for many economic shifts and reforms [1].

At the same time, it is well known that an investor is interested in investing in the economy of a
country that has an effective mechanism for protecting his rights, including efficient ways to resolve
investment disputes involving foreign investors. However, law enforcement practice indicates a low
efficiency in resolving these disputes in Ukrainian courts. Thus, in judicial practice, there is no
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unified approach to determining the jurisdiction of cases involving a foreign investor, the procedure
for notifying foreign investors about the date and place of the trial of a dispute, etc. This, together
with other factors, reduces the investment attractiveness of our country. However, the state has a
positive obligation to take active measures to ensure human rights [2, p. 35]. Ensuring social and
economic human rights in the context of our state's post-war reconstruction largely depends on the
investment climate.

The legal aspects of resolving investment disputes with the participation of foreign investors
are enshrined in a wide range of legal acts, among which are the Commercial Code of Ukraine, the
Law of Ukraine On Investment Activity No. 1560-XII dated September 18, 1991, On the Foreign
Investment Regime Ne. 93/96-VR dated March 19, 1996, On the Protection of Foreign Investments
in Ukraine No. 1540a-XII dated September 10, 1991, laws of Ukraine on special economic zones
and a special regime for investment activities in priority development areas in the relevant regions
of Ukraine, the Economic Procedure Code of Ukraine, the Code of Administrative Procedure of
Ukraine, etc. However, the analysis of their provisions gives grounds to state the need for their
improvement because a significant part of the relevant provisions needs to be clarified and detailed.
This concerns, first of all, the legislative definition of the concept of an investment dispute, which is
not taken into account in the procedural legislation and the peculiarities of the terms for the
consideration of disputes by courts with the participation of foreign investors, etc.

The following scientists studied certain aspects of investment disputes involving foreign
investors: .M. Zlakoman [3], V.V. Kudryavtseva [4], S.M. Palamarchuk [5], V.M. Stoika [6], D.E.
Fedorchuk [7] and others. At the same time, the legal aspects of the effectiveness of their solution
remain little researched in modern domestic doctrine, which necessitates a theoretical refinement of
the issue raised in the study.

The above determines the relevance of the study, the aim of which is to substantiate proposals
for the introduction of effective jurisdictional methods of resolving investment disputes with the
participation of foreign investors in Ukraine.

The work is based on general scientific and special methods of scientific knowledge.

The definition of “investment dispute” is crucial inf crucial importance in the process of
researching ways to resolve investment disputes involving foreign investors. It should be noted that
this definition is not defined at the legislative level, and its interpretation is debatable in the
scientific literature. Taking into account the purpose of this study, we state that we share the opinion
of scientists on the definition of an investment dispute as a conflict between two or more persons
regarding their rights and obligations in the process of investment activity, which can be settled by
conciliation, and in case of its non-application or the ineffectiveness of its use — judicial or
arbitration order (disputes arising from the imperfection of the current investment legislation of the
country, as well as non-compliance of the current investment legislation with new social and
economic relations; disputes due to the failure to take into account investment risks, etc.) [3, p. 8].

The implementation of jurisdictional methods of resolving investment disputes with the
participation of foreign investors is carried out as arbitration, the main of which is the International
Centre for Settlement of Investment Disputes (hereinafter referred to as ICSID), the International
Court of Arbitration of the International Chamber of Commerce in Paris, the Arbitration Institute of
the Chamber of Commerce in Stockholm, the International Commercial Maritime Arbitration
commission operating both under the Ukrainian Chamber of Commerce and Industry and state
judicial institutions, including administrative and economic courts of Ukraine.

Today, the resolution of investment disputes by arbitration is ambiguously assessed. In
particular, K.B. Bondar argues that foreign investors prefer the arbitration of such disputes, given
the independence and impartiality of the arbitration tribunal compared to domestic courts, as well as
the high competence of arbitrators in international investment disputes [8, p. 4].

In our opinion, it is noted that the existing advantages of resolving investment disputes in the
International Commercial Arbitration Court and the Maritime Arbitration Commission are nullified
by the procedure for implementing the decisions of these institutions in Ukraine. Thus, in
accordance with Article 58 of the Regulations of the International Commercial Arbitration Court at
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the Chamber of Commerce and Industry of Ukraine, which was approved by the decision of the
Presidium of the Chamber of Commerce and Industry of Ukraine No. 18 dated April 17, 2007, the
execution of the arbitration award is carried out in accordance with the Law of Ukraine On
International Commercial Arbitration and civil procedural legislation of Ukraine by applying to the
competent state court at the location of the debtor or by applying to the competent state court of the
country of the debtor’s location, and in accordance with Article III of the Convention on
Recognition and Enforcement, which recognize and enforce the ICAC decision in accordance with
the procedural legislation of this country [9]. Law enforcement practice indicates a rather difficult
process of recognizing the decisions of such courts because often the courts leave such petitions
without consideration or without satisfaction due to the lack of evidence of a proper notice of the
hearing, the impossibility of providing the court with properly certified documents, etc.

In light of the above, the introduction of effective state methods for resolving investment
disputes with the participation of a foreign investor is relevant.

As E. Kupaihorodsky rightly writes, the protection of property rights and ensuring the freedom
of entrepreneurial activity of a foreign investor is achieved, among other things, by effective and
fair state courts, the leading place in the hierarchy of which is occupied by the National Court. This
state body protects the property of a foreign investor by making binding decisions. It ensures that it
freely, without obstacles, carries out investment activities on the territory of the recipient state [1].

Ensuring a guarantee of a fair and impartial resolution of investment disputes on the territory of
Ukraine was recognized by [.M. Zlakoman as one of the areas for improving state guarantees of
investment protection [3, p. 6].

Investment disputes involving foreign investors in Ukraine are resolved in administrative and
economic courts, and the process of their resolution has drawbacks. M. M. Lazarenko highlights the
following shortcomings: 1) when resolving a dispute, the court is usually guided by domestic
legislation, which is often incomprehensible to the investor and burdens the investor’s rights; 2)
international investment disputes are mostly quite complex, and judges cannot perfectly understand
the details of the case, which can lead to their unfair decision (among the reasons — excessive
workload of judges, low professional level, etc.); 3) the recipient state, through various mechanisms
of administrative influence, can quite easily “turn” the court's decision in its favor [10, p. 63].

Despite the above, the role of courts in protecting investors’ rights is not disputed by either
scientists or practitioners. Thus, .M. Ryzhenko, A.V. Rybas argue that creating conditions for
implementing investment projects is possible provided that reliable judicial protection of the rights
and interests of entrepreneurs and investors in Ukraine is guaranteed [11, p. 118].

It is possible to achieve efficiency in resolving investment disputes by the courts of Ukraine
only by reforming the judicial system of Ukraine and introducing new approaches to the
consideration of investment disputes.

As N.A. Novikova rightly notes, the need to reform the domestic judicial system today is
conditioned by the distrust of society and foreign investors in the ability of Ukrainian justice
authorities to fully perform their functions [12, p.87].

The proposal to establish the High Court for Foreign Investments was expressed by lawyer E.
Kupayhorodskyi, who believes that the creation of an objective, impartial, fair court that would
ensure the efficient protection of the rights of foreign investors in Ukraine within a reasonable time
would contribute to a significant increase in confidence in Ukraine as a recipient country of foreign
direct investment [1].

Supporting such a proposal, we should add that the main advantage of creating a specialized
investment court in Ukraine should be the maximum acceleration of resolving investment disputes
with the participation of foreign investors, providing the judicial corps with judges who have a high
level of professionalism in a particular area of relations. The above is because when resolving
investment disputes, the judges must have a thorough knowledge of investment legislation since
investment relations, in addition to extensive national legislation, are also regulated by a large
number of intergovernmental agreements on the promotion and mutual protection of investments,
which are concluded by the government of Ukraine with the governments of the respective
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countries and determine the main issues of relations in the field of investment activities. The judges
must have the appropriate level of a foreign language to quickly and reliably understand the content
of investment agreements with the participation of foreign investors and the legislation of other
countries.

Moreover, an additional guarantee of ensuring the European principle of the finality of a court
decision should be the impossibility of challenging the decision of this court in the appeal and
cassation procedure.

An additional reason for the expediency of the existence of specialized courts is the
introduction in Ukraine of two specialized courts - the High Court for Intellectual Property and the
High Anti-Corruption Court.

The need to create specialized courts is not disputed by judges either. In particular, B. Lvov
believes that due to the specialization of judges, the quality of legal proceedings should be
improved, and the time frame for considering cases should be reduced, which, in turn, will
contribute to improving the investment attractiveness of Ukraine [13].

Suggestions for creation are also expressed in the scientific literature. In particular, B.
Derevianko notes the expediency of creating the High Investment Court of Ukraine to protect the
rights of foreign investors, the effectiveness of which is indisputable for considering disputes with a
claim value up to 10,000 US dollars and which would be indispensable when considering disputes
with a claim value up to 1,800 US dollars [14, p. 326]. Supporting the scientist as a whole, it should
be noted that there are no arguments for determining the price of a claim when assessing the
effectiveness of the functioning of the outlined specialized court. They are convinced that the
effectiveness of legal proceedings should not depend on the price of the claim because all foreign
investments need the same effective judicial protection.

However, it is worth supporting the position of E. Diadiuk, who, without denying the creation
of a special judicial institution, emphasizes that the primary task for Ukraine is to ensure the
functioning of a respected, professional, objective and independent judicial system of Ukraine,
which can provide a fair and predictable process for resolving all types of disputes and only then it
is necessary to discuss the creation of a specialized investment court, which should include highly
qualified judges from different jurisdictions, including British, American, French, German, etc.
[15]. Other countries are also trying to improve the country’s investment climate by creating
specialized courts. In particular, since January 1, 2016, the Republic of Kazakhstan has introduced a
special procedure for considering investment disputes by the Supreme Court of the Republic of
Kazakhstan and the Astana city court as courts of first instance.

Conclusions. Considering the above, it is expedient to create the High Investment Court in
Ukraine with the right to resolve investment disputes as a court of first instance and the possibility
of appealing its decisions only to the Supreme Court of Ukraine, presenting special qualification
requirements to the judges of such a court.

The above changes are proposed to be made to Art. 4 of the Law of Ukraine On the Judiciary
and the Status of Judges Ne. 1402 of June 02, 2016 [16].

The proposals will increase the investment attractiveness of Ukraine, which is extremely
important at the present stage of its reform and European integration processes.

Justification of proposals on the procedure for resolving investment disputes with the
participation of foreign investors should be the subject of further scientific research.
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