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MeTo1o cTaTTi € OKpECIECHHS METOMO-
JIOTii AOCIHIIPKEHb MPABOBOTO PETyIOBAHHS
€KOHOMIYHUX BIJHOCHH B yMOBaX NMPUBATHU-
3anii Ta €BpoiHTerparii, 30kpeMa oOpaHHS
cTpaTerii mMi3HaBaJbHOI Ta MPAKTUYHOI i-
SUTBHOCTI, 3aKJIaJICHHSI MPUHIHUIIB MMO0Y10-
BU, (hopM Ta 3ac00iB HAYKOBOTO Mi3HAHHS B
yMOBax HaONMKEHHS NPaBOBOTO PETYIIO-
BaHHsI EKOHOMIYHHUX BiJHOCHH JI0 €BPOTICH-
CBKOTO MPAaBONOPSAKY, K€ HE M0o30aBieHe
BIUIMBY TpHUBaTH3alii CYCHUIBHHUX BiIHO-
cuH. HaykoBi AoCHiKeHHST MOXKIJIMBOCTI,
HEOOXIJTHOCTI Ta HACIiAKiB IPAaBOBOT'O PETy-
JIOBAaHHS €KOHOMIYHUX BIJHOCHH XapakTe-
PHU3YETHCS THM, IO 3arajibHa Teopis aepxka-
BU 1 [IpaBa CIIUPAETHCS HA BUCHOBKU €KOHO-
MI4HOI Teopii NmpHU BHU3HAYEHHI METONIB 1
PEXUMIB MTPABOBOTO PETYJIFOBAHHS CYCIHiTb-
HHMX BIIHOCHH, OCOOJIMBO CIIIBBIAHOIIECHHS
paBa Ta EKOHOMIKH; 1€ BCe MOTpedye sKic-
HOTO TIeperjisiy CTYINEHS Ta XapakTepy
00yMOBJIGHOCTI JIepKaBH 1 IpaBa €KOHO-
MIYHOIO CHCTEMOIO cCycmiibcTBa. OTxke
npoOJIeMaTuKa 3BOAUTHCS 10 TIUTAHHS MEX
peryyoBaHHS Ta BIUIMBY Ha EKOHOMIYHI
BIJTHOCMHM, 3Ba)KalOYW Ha JOCATHEHHS
TEOPETHYHOT EKOHOMIKH.

Jloci)KeHHS IPaBOBOTO PETYJIIOBAHHS
€KOHOMIYHUX BIJJHOCMH B YMOBax IpHUBa-
TH3aIli Ta €BPOIHTErparlii J03BOJUTH cop-
MYBaTH OCHOBH JJISl Cy4aCHUX TEOpid MpH-
BAaTHOTO Ta TOCIOAAPCHKOrO (€KOHOMIU-
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The purpose of the article is to outline
the research methodology of the legal
regulation of economic relations in the
conditions of privatization and European
integration, in particular, the choice of a
strategy of cognitive and practical activity,
laying down the principles of construction,
forms and means of scientific knowledge
in the conditions of the approximation of
the legal regulation of economic relations
to the European legal order, which is not
devoid of the influence of the privatization
of public relations Scientific studies of the
possibility, necessity and consequences of
legal regulation of economic relations are
characterized by the fact that the general
theory of the state and law relies on the
conclusions of economic theory when
determining the methods and regimes of
legal regulation of social relations,
especially the relationship between law
and economy; all this requires a qualitative
review of the degree and nature of the
conditioning of the state and law by the
economic system of society. So, the
problem is reduced to the question of the
limits of regulation and influence on
economic relations, taking into account the
achievements of theoretical economics.

The study of legal regulation of
economic relations in the conditions of
privatization and European integration will
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HOro) mpama. Teopis iHTepecy (3a YubIii-
aHOM) XO04Y 1 Ma€ METOJIOJIOTIYHUHN BILIUB,
OTHAK HUHI JIO3BOJISIE OKPECIIHUTH JIHIIE
MpUBaTHE MpaBo, ajuke 3 PumMcrkoro mepio-
Ny Ty OJI1YHE MPaBO 3MIHUIIO CBOIO CYTHICTb.
[IponionyeMo 3MiMCHIOBATH  TOCIIIKCHHS
€KOHOMIYHUX  BIOHOCHH, BHXOOSYH 13
CYTHOCTI COIIIaJIbHOI PUHKOBOI €KOHOMIKH,
JIFOTMHOIEHTPUYHOTO TMIAXOAY Y JAepKaBHIM
TISUTBHOCTI Ta OKPECICHHS BUYEPITHOTO KO-
Jla BIIHOCHH, SIKI IMJIAIOTHCS MyOIYHOMY
BIUIMBY Ta perymoBaHHi0. CaMoperyo-
BaHHS EKOHOMIYHUX BIJHOCHH 3a YMOB
CTaJOr0 PO3BUTKY Ma€ 3IIMCHIOBATUCS B
Me)KaxX, BCTAaHOBJICHHX 3aKOHOJABCTBOM, i3
3aKOHOJABYO BHUYEPITHUM TMEPETIKOM TIPO-
CTOpy Mg OOAYMYBaHHS I ITyOJI9YHOI
BIIaau (30KpeMa, 100 peajizaiii eJIeMeH-
TIB PUHKOBOI €KOHOMiKH). JlOIIIBHO YHOp-
MyBaTu 3acaar 00’ €KTUBHUX EKOHOMIYHHX
3aKOHIB, SIKI CTaHOBUTHUMYTb TMPUHIIUITHA
3MIACHEHHS Ta 3aXUCTy Cy0 €KTHBHHX IpaB
Ta TyOJaiyHOI MISITBHOCTI, a TaKOX BIIPO-
Ba/PKyBaTH  TIOCTYNOBY  IPHBATH3AIIIO
CYCIIJTBHUX BIJTHOCHH.

KiroyoBi cioBa: €KOHOMIYHI BIJTHOCH-
HU, MPABOBE PETYIIFOBAHHS, MPUBATHE Ipa-
BO, €KOHOMIYHE IpaBO, NMPUBATHU3ALIA CyC-
MIJBHUX BiTHOCUH, €BpOIIei3alis

allow to form the grounds for modern
theories of private and economic law.
Although the theory of interest (according
to Ulpian) has a methodological influence,
it currently allows us to outline only priva-
te law, because public law has changed its
essence since the Roman period. It is pro-
posed to carry out a study of economic
relations, based on the essence of the social
market economy, a human-centered appro-
ach in state activity and an outline of an
exhaustive range of relations that are
subject to public influence and regulation.
Self-regulation of economic relations
under the conditions of sustainable deve-
lop-ment should be carried out within the
limits established by legislation, with a
legislatively comprehensive list of space
for deliberation for public authorities (in
particular, regarding the implementation of
elements of the market economy). It is
expedient to standardize the principles of
objective economic laws, which will con-
stitute the principles of the implementation
and protection of subjective rights and
public activity, as well as to implement the
gradual privatization of social relations.

Keywords: economic relations, legal re-
gulation, private law, economic law, priva-
tization of social relations, Europeani-
zation

Formulation of scientific problem and its significance. Legal regulation of social relations is an
important process of their arrangement with the help of legal means in order to ensure the
appropriate set of social interests that require legal guarantees, and is characterized by such
properties as 1) state security; 2) generality; 3) unity (monality); 4) formalization; 5) systematicity;
6) effectiveness; and also differs from another phenomenon — legal influence, which in turn
includes other forms and directions of action of law on people’s consciousness and behavior(Tsvik
et al., 2011, pp 207-212). In view of this, the question arises regarding the need to regulate all
social relations or the expediency of applying appropriate legal influence on them.

The Constitution of Ukraine establishes an exhaustive range of social relations, which are
defined and established exclusively by laws (Article 92). This does not indicate that only these
relations should be regulated by law, but is a constitutional guarantee of “protection” of this circle
of relations from their regulation by secondary legal acts. Demarcation of the competence of the
parliament, the government, and the president provides an opportunity to assert the form of a
regulatory act that normalizes social relations. In any case, the exercise of power is based on the
principle of the rule of law established by the Basic Law of Ukraine (Part 1, Article 8), the legal
force of normative legal acts (Part 2, Article 8), as well as a certain margin of appreciation and the
principle of good governance, which were reflected in the legal positions of the Constitutional
Court of Ukraine on so-called disputes about the competence of bodies, as well as on the
development of norms of the Basic Law of Ukraine.
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Analysis of research on this problem. Scientific studies of the possibility, necessity and
consequences of legal regulation of economic relations are characterized by the fact that the general
theory of the state and law relies on the conclusions of economic theory when determining the
methods and regimes of legal regulation of social relations, especially the relationship between law
and economy; all this requires a qualitative review of the degree and nature of the conditioning of
the state and law by the economic system of society(Tsvik et al., 2011, p 41). So, the problem is
reduced to the question of the limits of regulation and influence on economic relations, taking into
account the achievements of theoretical economics.

It is extremely difficult to summarize all the scientific achievements of this issue in Ukraine,
because it can lead to the transition of the discussion to the level of the need for the existence of this
or that branch of law as independent or complex, as well as the need for its codification. The
research of foreign legal scholars on the coordinates “law — economy” is reduced to the formation
of a separate scientific school — the economic analysis of law(Posner, 2021, pp 37-69).

The purpose and objectives of the article. The purpose of this article is to outline the research
methodology of legal regulation of economic relations in the conditions of privatization and
European integration. So, it is about choosing a strategy of cognitive and practical activity(Danylian
& Dzoban, 2015, p 293), laying down the principles of construction, forms and means of scientific
knowledge(Khridochkin & Makushev, 2017, p 158), in the conditions of approximation of the legal
regulation of economic relations to the European legal order, which is not exempt from the
influence of privatization of social relations.

Such purpose necessitates the following objectives: outlining the need for knowledge of
economic relations in legal research, outlining the subject of their legal regulation, establishing the
role of civil society and privatization of relations (in order to find optimal models of legal regulation
and influence), to establish trends in the regulation of economic relations in the European legal
order (in order to predict the limits of legal regulation), as well as to emphasize the privatization of
the regulation of economic relations in accordance with the modern economic model.

Presentation of the main material and substantiation of the obtained research results

1. Economic relations in legal studies. Economic relations mean the set of relations between
people in the process of production of material and spiritual goods and their appropriation in all
spheres of social reproduction (direct production, distribution, exchange and consumption) and
consist of: 1) appropriation of natural objects through the labor process; 2) relations of
specialization, cooperation, combining production, etc. within a separate enterprise, association,
organization and between enterprises; 3) organizational and economic relations that are formed and
developed in the process of managing the company's managers, conducting marketing research,
etc.; 4) relations between people regarding the appropriation of labor, means of production, property
management in this area, control over production, etc. In general, relations can be systematized into
technical-economic, organizational-economic and socio-economic(Mochenyi, 2000, pp 471-472).

Obviously, not all these relations can be “transported” into the legal sphere, especially
considering the objectivity of the economic laws of the development of society. That is why
economic activity adequate to the modern needs of the economy is subjected to legal
regulation(Znamenskyi, 2011, p 314). The Ukrainian SSR Law “On the Economic Independence of
the Ukrainian SSR” (03.08.1990) has become the primary domestic basis for legal influence and
legal regulation. Currently, the system of legislation in this area is: a) norms of the Constitution of
Ukraine, in particular regarding the social orientation of the economy (Article 13); b) Economic
Code of Ukraine (further — the ECU) — an act that defines the basic principles of economic activity
in Ukraine and regulates economic relations; c¢) Law of Ukraine “On state forecasting and
development of economic and social development programs of Ukraine” (23.03.2000) as a
consequence for the practical implementation of economic policy.

D. V. Zadykhailo draws attention to the fact that under the current legislation of Ukraine the
means and mechanisms of macroeconomic regulation are distributed according to their sectoral
affiliation between economic, budget, tax, natural resource, agrarian legislation, which harms their
systematic application(Zadykhailo, 2014, p 28). In the legal literature, there is an opinion that “most
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of the norms of the Civil Code of Ukraine are reference or blanket, and therefore have a minimal
regulatory impact and mostly duplicate the provisions established in other normative legal acts. On
the basis of the analysis of the provisions of the Commercial Code of Ukraine, it was concluded that
its norms, in view of their minimal regulatory impact on business relations and taking into account
the detailed regulation of these relations in the Civil Code of Ukraine, can be canceled without any
reservations”(Kuznetsova et al., 2020, p 100).

Ha-Joon Chang points out that the free market economy has contributed to increased distrust of
politics; so, economists who criticize state intervention “convinced the whole world, including
politicians and bureaucrats themselves, that we cannot trust people in power, because they do not
act in the public interest”, i.e. “the less the government does, the better”(Chang, 2017, p 330).

The fundamental guidelines for state intervention in the economy of Ukraine are established in
the Constitution of Ukraine regarding the state’s duty to ensure “the protection of the rights of all
subjects of ownership and economic activity, the social orientation of the economy” (the first
sentence of the part 4 of Article 13). At the same time, one should be aware that this duty is related
to other provisions of the Basic Law of Ukraine, which constitute the foundations of the state
system: the principle of economic diversity of public life (part 1 of Article 15), as well as ensuring
the economic security of the state as one of its most important functions (part 1 of Article 17).

This constitutional approach corresponds to the economic model of the European Union, which
is formulated in the second sentence of the third part of Article 3 of the Treaty on European Union
(further — TEU): “The Union shall establish an internal market. It shall work for the sustainable
development of Europe based on balanced economic growth and price stability, a highly
competitive social market economy, aiming at full employment and social progress, and a high level
of protection and improvement of the quality of the environment. It shall promote scientific and
technological advance”.

M. V. Savchyn states that for a proper analysis of models of state intervention in the economy,
one should also bear in mind the system of collective actions that have developed in society; as a
result, liberal, liberal-democratic and societal models of state intervention in the economy
demonstrate a certain set of requirements for the rules and procedures of state intervention in
economic processes(Savchyn, 2020, p 14).

Thus, declaring the observance of the relevant economic model as an objective phenomenon,
the model of state intervention must comply with the constitutional principles, namely, the declared
directions in general, and the principle of the rule of law, in particular, and therefore we are talking
about the mandatory objective necessity of combining public legal and private law principles of
regulation. This leads to the expediency of normalizing the legislation establishing the legal
economic order, based on “the optimal combination of market self-regulation of economic relations
of economic entities and state regulation of macroeconomic processes, based on the constitutional
requirement of the state’s responsibility to people for its activities and the definition of Ukraine as
sovereign and independent, democratic, social, legal state” (part 1 of Article 5 of the ECU)).

Therefore, legal research should first of all focus on the substantiation of the possibility of
market self-regulation, in particular regarding the formulation of norms for institutional markets;
secondly, based on the constitutional and legislative principles of the normalization of the economic
model, it is necessary to justify the limits of state influence on economic relations in accordance
with the requirements of the state’s responsibility to the person for his activity and definition of
Ukraine as a sovereign and independent, democratic, social, legal state.

As a result, methods of legal regulation and means of state influence on the economy of
Ukraine are still the subject of a long scientific debate. Thus, representatives of the school of
economic law note the success of the concept of economic legal order, which is formed on the basis
of an optimal combination of market self-regulation of economic relations of economic entities and
state regulation of macroeconomic processes, based on the constitutional requirement of the state’s
responsibility to the person for its activities and the definition of Ukraine as a sovereign and
independent, a democratic, social, legal state (part 1 of Article 5 of the ECU)(Shchebryna, 2003, p
396). Instead, representatives of the civil law school refer to the needlessness of the so-called
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“double” regulation and the expediency of accepting the private law concept of civil and
commercial law(Kuznietsova, 2003).

These discussions took place during creating different codified acts in the conditions of
building a market economy and exiting another economic crisis. Arguments that testified in favor of
one or another concept of regulation of economic relations had their merits in view of the variety of
ways to solve crisis phenomena, but they hardly testified to the normative-legal orientation of
regulation to the market economy, because civil legislation has formed separate principle provisions
on regulation social relations (inadmissibility of deprivation of property rights, freedom of contract,
freedom of entrepreneurial activity, etc.), instead, economic legislation declares specific instruments
of state regulation of economic activity (for example, licensing, patenting and quotas; technical
regulation; regulation of prices and tariffs, etc.).

Therefore, the methodological basis is the constitutional and / or legislative limits of state
influence (intervention) on the economic model, on the basis of which public regulation will be
carried out. Such state activity forms the appropriate economic legal order, and regulation (public or
private) must take into account objective economic laws in the conditions of sustainable
development.

2. Problems of choosing the subject of legal regulation. A “pure” market economy (“pure”
capitalism) involves the implementation of such principles as private property, freedom of choice
and entrepreneurship, personal economic interest, competition, economic risks, pricing as the main
coordination mechanism, and in general — the absence of a special governing body that would
determine what to produce and where to get resources, i.e., minimum state intervention(Mamalui et
al., 2005, p 62).

The necessary for state intervention (influence) in the course of economic processes is
objectively determined by fiasco situations, the inability of market mechanisms to self-
regulate(Bodrov et al., 2010, p 95). That is why the state must not only compensate for these
failures (fiascos), but also maintain a balance of interests of various groups and strata of the
population, ensure social stability, create prerequisites for sustainable economic development, and
prevent crisis situations(Bodrov et al., 2010, p 102).

The Constitution of Ukraine establishes that “the legal order in Ukraine is based on principles,
according to which no one can be forced to do what is not provided for by law” (part 1 of Article
19). The peculiarities of the economic order are established within the economic legislation (Article
5 of the ECU), which was previously mentioned. A. O. Selivanov and P. B. Plotnitsky argue that
under the conditions of a market economy there are only isolated cases of regulation in the interests
of individual citizens, since they are rather an object than a subject of the legal system that supports
law and order(Selivanov & Plotnitskyi, 2022, p 65).

O. V. Bezuh defines the economic order as the dominant system of material production in
society, an objectively and subjectively determined state of life (italics — V. K.), which is
characterized by internal consistency, regularity of the system of legal relations based on legal
norms, moral principles, business rules and customs, which ensures the harmonization of private
and public economic interests; at the same time, horizontal relations are based on partnership (equal
submission to order), and public relations are based on additional opportunities and protection of
economically weak participants in market relations(Bezukh, 2021, pp 32-33).

As an object of economic regulation, the economic system is now viewed from the standpoint
of its institutional sectors, that is, economic units that are capable of owning assets, accepting
obligations, participating in economic activities and entering into transactions with other units on
their own behalf. As a result, the following are distinguished in the economy of Ukraine: 1) the
sector of non-financial corporations; 2) sector of financial corporations; 3) the general public
administration sector; 4) household sector; 5) sector of non-commercial organizations .

Demarcation of the legal regulation of economic relations is carried out in a slightly different
plane, in particular, on the basis of the separation of civil and entrepreneurial (commercial)
relations, which in modern conditions quite often have a complex private and public legal nature.
The European approach to legal regulation of economic relations boils down to ensuring such
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fundamental freedoms as: 1) freedom of movement of goods and services; 2) freedom of movement
of workers; 3) freedom of establishment; 4) freedom of movement of services; 5) freedom of capital
and payments(Remien, 2012, p 762). EU member states exercising their own sovereignty in matters
of public and private law in accordance with the basic provisions of the EU acquis mainly
distinguish between “civil and commercial matters”. Thus, the European Court of Justice does not
perceive a distinction based on subject composition, instead it addresses the essence of the disputed
relationship, reflecting the theory of interest proposed by Ulpian (Dig. 1.1.1.2)(Dutta, 2012, pp
195-196).

Thus, a question arises regarding the possibility and necessity of regulating economic relations
by civil law, in particular entrepreneurship. Attempts to codify European private law resulted in
proposals for the unification of mainly contract law (Principles, Definitions and Model Rules of
European Private Law: Draft Common Frame of Reference and Principles on European Contract
Law). It is quite logical to say that contractual relations are private, however, hardly all economic
relations are private. Thus, European researchers pay attention to the problem of coordination of the
sectors of consumer and commercial contracts(Twigg-Flesner, 2010, p 159). Along with this, the
thesis that the Civil Code of Ukraine (further — the CCU) is “the code of life of the entire civil
society”’(Kuznietsova, 2015, p 14) or calling the CCU the “economic constitution”(Kuznietsova &
Kokhanovska, 2016, p 52) is a somewhat “romanticized” approach, because the author named
features of civil society(Kuznietsova, 2015, p 10) are only partially manifested in the code as a
normative act approved by the legislator (in particular, the CCU does not establish norms about the
legitimacy and democratic nature of power, the rule of law, the distribution of power, the presence
of the opposition, etc.), but the concept “economic Constitution” has a slightly different definition
and understanding.

In any case, the process of modernization is a natural and necessary phenomenon. However, the
complete elimination of the codified legal act is a serious challenge for the entire legal system.
Thus, O. O. Bakalinska emphasizes that it is desirable that the processes of updating the codes take
place in parallel and in a mutually coordinated manner, since “the purpose of recodification is to
improve legal regulation, ensure its effectiveness, protect the rights and legitimate interests of
participants in legal relations”; at the same time, the scientist draws attention to the need to take into
account the leading trends in the development of modern legislation in the world, to which she
refers: “UN Guiding Principles on Business and Human Rights, Principles of International
Commercial Contracts of UNIDRUA, Recommendations of the Committee of Ministers of the
Council of Europe on Human Rights in Business, OECD Guidelines for Multinational Enterprises,
the updated EU Strategy on Corporate Social Responsibility, as well as the Principles, Definitions
and Model Rules of European Private Law, Principles of European Contract Law, Principles of
European Tort Law, updated Agreements within the WTO, updated Association Agreement
between Ukraine, on the one hand, and the European Union, the European Atomic Energy
Community and their member states, on the other hand, other international agreements and
conventions”(Bakalinska, 2021).

Therefore, the choice of the subject of legal regulation should be made on the basis of a
scientifically based concept of private (civil) law, as well as the theory of economic (or commercial)
law. In turn, the latter theory should not duplicate (or replace) the regulation of private relations, but only
supplement it and fulfill the function of public provision and approval of the economic legal order.

3. Civil society and privatization of relations. Jiirgen Bazedow defines the term ‘“economic
constitution” as a set of legal provisions that regulate the production, flow, purpose and
consumption of economic resources and that have priority over other norms within the legal order;
the catalog of economic goals of the EU is set out in the above-mentioned Article 3 of TEU;
therefore, according to Walter Eucken, the elements of a market economy are currency stability,
open markets, guarantees of property rights and freedom of contract, unlimited liability of
undertakings and stable economic policy(Basedow, 2012, pp 8, 12).

The mentioned elements are mainly of a public-legal nature, although in any case they affect
private relations (however, they do not regulate them). Under the condition of market or state
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failure (fiasco), the role in regulating social relations is acquired by the mechanisms of civil society,
which are described by the following theories.

The Public Goods Theory (Burton Weisbrod, 1974, 1977) assumes that 1) it is possible to
create goods for many people at the same price as to implement them for one person, because the
satisfaction of the needs of one person does not prevent the satisfaction of the needs of others at the
same time; 2) the production of a good for one person does not prevent the consumption of the same
good by other persons. The Contract Failure Theory (Richard Nelson and Michael Krashinsky,
1973, 1977) predicts that it is difficult to find a quality service offered in the market, so (for
example, Kenneth Arrow, 1963) individual organizations are unprofitable because they are
responsible for a large group of persons (for example, hospitals). Thus, it is necessary to reduce the
cost of wages of the organization’s management in order to increase costs for the quality of
services. Thus, there is no need to return contributions to the authorized capital of the organization
or to pay dividends to participants, given that there is a need only for reasonable compensation for
the costs of management services. As a result, non-profit organizations have their own specifics
regarding contracts within the organization: 1) management compensation; 2) compensation of
costs for the production of goods; 3) determining the minimum level of payment (David Easley and
Maureen O’Hara, 1983). In view of this, non-profit organizations have a greater advantage in terms
of the balance of price and quality of the goods they produce (Burton Weisbrod and Mark
Schlesinger, 1986). Subsidy Theories (Eugene Fama and Michael Jensen, 1983) concerns non-
entrepreneurial organizations and the stage of their emergence, that is, it has public-law aspects
regarding the provision of subsidies to them in developing systems. The Consumer Control Theory
(Avner Ben-Ner, 1986), is devoted to the comparison of organizations that do not distribute profits
and consumer cooperatives, which are controlled by consumers of the goods they
produce(Hansmann, 2004, p 5).

Jiirgen Basedow notes that the concept of “regulation” is used in English-speaking countries in
a formal or technical form to identify the boundaries of the general sphere of government, as
opposed to parliamentary, executive power influence on general or special groups through the
issuance of relevant acts(Basedow, 2002, pp 2-3). In continuation of this position, Luke Nottage
considers ‘“economic regulation” as limiting competition and stabilizing markets in banking,
transport, telecommunications or other similar areas(Nottage, 2012, p 163).

In general, the theory of regulation is reduced to the implementation of public interests, in
particular, in relation to economic relations — the formation of commercial law, then entrepreneurial
law and entrepreneurial regulation. As a result, the mechanisms of non-market and market
institutional introduction of rules are used, which were discussed in detail by Buthe Tim and Mattli
Walter using the following examples: 1) public non-market regulation — the Kyoto Protocol and
norms of the International Labor Organization; 2) private non-market regulation — ISO, IEC, IASB
standardization norms; 3) public market regulation — anti-trust legislation; 4) private economic
regulation — standards applied by companies (for example, Windows) or multinational companies
(for example, CRS — a single reporting standard): the current stage of economic regulation is the
transition from commercial regulation to corporate governance(Nottage, 2012, pp 163—164).

The analysis of recent studies indicates a gradual decrease in the role of state management of
the economy, which is actually provided for by its market model. Therefore, three legal regimes of
regulation of economic relations are distinguished: 1) public regulation; 2) self-regulation; 3)
private regulation. Thus, the relevant sector of the economy can be subject to exclusively private
law regulation (the household sector), purely economic and legal regulation (the financial
corporation sector), administrative and legal regulation (the public administration sector), or mixed
legal regulation, provided that both public and private interests in the remaining sectors.

However, a key issue in the separation is the possibility of a proper separation of regulatory
powers and justice, which can apply the respective legal regimes. Fabrizio Cafaggi in this aspect
considers self-regulation as a consequence of the implementation of freedom of contract and
delegated self-organization, therefore he singles out co-regulation, in the process of which private
regulators are involved in order to develop a formal normative act. The consequence of such
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interaction is “expostrecognized regulation” — private regulation in the form of self-regulation,
created by independent private participants in economic relations and recognized by the state as
hard or soft law, i.e., a private person acquires “public functions”(Cafaggi, 2006, pp 12-33).

Similar processes are not without relevant problems, in particular, regarding the normative and
institutional pluralism of sources of legal regulation, the fragmentation of the choice of the subject
of regulation, as well as conflicts and choices in the case of the parallel existence of different
models of regulation in the state(Svetiev, 2014, pp 157-162). In particular, we are talking about the
so-called privatization of social relations, according to which the state as a regulator loses its
influence on certain spheres of social relations, transferring them to other participants — business
entities or civil society. However, this does not indicate the leveling of the public interest and the
transition to the so-called “selfish” interests of subjects of private law. In this connection, it should
be mentioned the impossibility of fully implementing the principles of the market economy,
because world practice shows the need to implement the social functions of the state, therefore the
complete absence of its regulatory influence leads to the negative consequence of the concentration
of significant capital, as a result of which other economic principles of resource distribution are
violated(Mochernyi et al., 1998, pp 110-112).

The ECU should not be perceived exclusively as a public-law regulatory act, and the CCU —
exclusively as a private-law one. In particular, we can talk about the peculiarities of the protection
of consumer rights, because it is about the protection of an individual participant in private
relations, which generally allows for the protection of so-called “public goods”; or, on the contrary,
the actions of one person to protect his subjective civil rights gives rise to the so-called “endowment
effect”, that is, the accumulation of positive practice for others(Leitzel, 2015, pp 67-69, 135-136).
In view of this, the conclusion about the direction of economic and legal regulation in the
conditions of a market economy on the relations between business entities and consumers as
economic entities(Bezukh, 2021, p 206) deserves attention, noting separately that purely “private”
is a somewhat narrower group of relations that are formed regarding personal non-property and
property rights and interests, which in the classical sense are a separate group of economic relations
not related to entrepreneurship in their essence.

This model of social relations is a market-oriented privatization model and assumes that legal
norms will ultimately crystallize as a result of the desire of individuals to obey themselves(Fisher,
2021,p 179).

Therefore, economic relations that have a private law nature are necessarily self-regulated by
their participants in accordance with the limits provided by the state as a regulator. The gradual
abandonment of state regulation (rather, even management) of economic processes provides
opportunities for institutional or proactive regulation of economic processes that have a public-legal
manifestation (for example, the activities of self-regulatory organizations). Thus, civil society
interacts with the state in the “distribution of spheres” of legal regulation, as a result of which the
privatization of social relations occurs.

4. Europeanization of legal regulation of economic relations. Market economic relations must
be provided with proper legal regulation regarding the possibility of free implementation of private
property relations, freedom of choice and entrepreneurship, personal economic interest,
competition, economic risks, as well as pricing as the main coordination mechanism. It should be
noted that the principle of coordination is important both for the market economy, in particular for
determining the possible market equilibrium(Kirzner, 1992, pp 4-5), as well as for civil society,
which ensures the interaction of the government and private sectors. Relevant guidelines for
improving the legal regulation of economic relations are followed in the Association Agreement
with the EU.

Firstly, the basis of relations between Ukraine and the EU are the principles of a free market
economy (Article 3 of the Agreement), which are divided into economic and trade (paragraph “d”,
part 2 of Article 1 of the Agreement). The public influence on trade and trade-related matters is
relations with customs, duties and other mandatory payments; non-tariff measures; and trade
defenses. At the same time, institutions of civil society play an important role, in particular,

165



INTERNATIONAL PRIVATE LAW AND LEGAL PROBLEMS OF EUROPEAN INTEGRATION

consulting, involving experts, justifying the legality of introducing certain procedures, as well as the
possibility of delegating powers to non-governmental bodies.

An example of the latter is the separate regulation of the status of self-regulatory organizations
in the field of financial services (Article 131 of the Agreement), which indicates the development of
one of the key areas of optimization of state intervention.

The “third sector”, on the one hand, is the relationship regarding the realization of the freedom
of association of individuals for the purpose of joint exercise of subjective civil rights, on the other
hand, it is a form of social organization of individuals that forms a counterbalance to the public
sector for the purpose of coordination and cooperation in the regulation of social relations. Such a
phenomenon makes it possible to transfer the rules of conduct from the level of private regulation to
the state in case of their legitimization by a significant part of society (quite often in scientific
literature it is mentioned about the transformation of religious norms into legal ones), or to give
civil society organizations delegated behavior regarding the regulation of relations with the
participation of their members.

The influence of private regulation is limited only to the participants of this relationship;
covered by private regulators performing regulatory functions for the realization of public interests;
characterized by co-regulation or delegated self-regulation, according to which private regulators
interact with public entities, law-making bodies, which provides an opportunity to extend legal
influence to an indefinite circle of persons(Cafaggi, 2006, p 35).

As a result, non-state regulation can be carried out in the form of statutory regulation applied in
the field of professional regulation, contractual regulation inherent in multilateral and bilateral
agreements, as well as in the “unforeseen” form applied in the case of unofficial recognition of the
“norms” of non-governmental organizations(Scott, 2006, pp 134—145).

The main difference between private regulation of economic relations and state regulation is
the actual absence of public coercion regarding the implementation of “norms”, as a result of which
the concept of private ordering is used, which can be applied in all types of economic relations,
including foreign economic relations. That is why state regulation can be reduced to mandatory
regulation (which is generally based on private law principles elevated to the norm of law) in
certain areas of social relations, such as transport policy or competition law, or non-mandatory
(selective) regulation that guarantees only framework norms regarding the choice of subjective law,
which has not undergone detailed public regulation(Basedow, 2013, p 219).

A feature of the regulation of economic relations in market conditions is the possibility
provided by legislation to implement objective economic laws in social life. In particular, the theory
of games is particularly popular in economic research, which allows participants to accurately
analyze and find a way out of a conflict situation by the participants in the relevant relationship.
Given its content, it is quite effective in civil society, as it provides models of “coordination” and
“cooperation”. Realization of private interest in order to avoid conflict affects the stability of all
economic relations, creating a form of Nash equilibrium, and therefore the corresponding public
interest is realized. The proper exercise by the participants of private relations of their subjective
rights and the proper fulfillment of their duties leads to the general social order, for example, the
proper implementation of the right to own natural resources leads to the improvement of everything
the natural environment, and the state guarantee of the private insurance system — to reduce social
costs(Georgakopoulos, 2005, pp 50-55).

At the same time, all the mentioned processes should not harm the foundations of the economic
model — the social market economy (Article 3 of the TEU) and the social orientation of the
economy (part 4 of Article 13 of the Constitution of Ukraine). The philosophy of such a model has
its origins in the German model (Soziale Marktwirtschaft) built after the Second World War, which
has similar features to the British model (Butskellism) and has the following features: a) a
decentralized political constitution characterized by a system of checks and balances; b) an
independent central bank; c¢) a legally secured system of industrial democracy and industrial
training; d) banking system of financing firms and monitoring their activities(Hallett, 1991, pp 80—
81).
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The above-mentioned elements of the market economy (according to Walter Eucken) must be
provided by public implementation mechanisms. In particular, the proper implementation of
freedom of association (both for entrepreneurial and non- entrepreneurial organizations), the
presence of effective mechanisms for their registration, as well as the recognition of certain rights
and obligations of so-called “informal associations”; an exhaustive list of prohibitions that limit the
openness of markets (it should be mentioned about the special statuses of individual subjects of
market relations, for example, banks, insurance organizations, stock exchanges, etc.); legislative
limits of the exercise of property rights (in particular, the problems of public and common property,
which have more economic features than legal ones); freedom of contract (in particular, both in
relation to the public sphere and to the purely private — marriage relations or association relations);
the issue of limits of legal responsibility (especially of “professional participants” of the market, as
well as in the field of consumer law); and currency stability (especially with the outlook for the
Eurozone).

Conclusions and prospects for further research. The study of legal regulation of economic
relations in the conditions of privatization and European integration will allow to form the
foundations for modern theories of private and business (economic) law. Although the theory of
interest (according to Ulpian) has a methodological influence, it currently allows us to outline only
private law — “private law is threefold: it really covers natural, ancestral or civil prescriptions”
(privatum ius tripertitum est: collectum etenim est ex naturalibus praeceptis aut gentium aut
civilibus), because public law — “public law lay with the saints, with the priests and with the
magistrates” (publicum ius in sacris, in sacerditobus, in magistratibus constitit) (Dig. 1.1.1.2) — has
changed its essence since the Roman period. On the basis of this, we propose to carry out a study of
economic relations based on the essence of the social market economy, a people-centered approach
in state activity and an outline of an exhaustive range of relations that are subject to public influence
and regulation. Self-regulation of economic relations under the conditions of sustainable
development should be carried out within the limits established by legislation, with a legislatively
comprehensive list of space for deliberation for public authorities (in particular, regarding the
implementation of elements of the market economy). In the end, it is expedient to standardize the
principles of objective economic laws, which will constitute the principles of the implementation
and protection of subjective rights and public activity, as well as to implement the gradual
privatization of social relations. All these aspects testify to the impossibility of the radical abolition
of the ECU and the sudden (even in the conditions of the transition period) “privatization” of
economic relations, given the failure idea that the CCU can fully play the both roles of “economic
constitution” and the “civil society code”.
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