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The existing invariance of many basic norms of the current antitrust regulations, their often general,
declarative and insufficiently detailed content and, in fact, backwardness and non-compliance with the
requirements of today becomes a significant obstacle in the process of ensuring legal regulation in this
sphere of economic relations.

In the context of this article, it is proposed to draw attention to certain topical issues that arise in the
implementation of legal regulation of relations on the protection of economic competition and antitrust
regulation.

The subject of the legislator's attention should be an organizational basis for appealing in the field of
public procurement. The current appeal mechanism at the center of which is a panel consisting of state
commissioners of the Antimonopoly Committee is obvious anachronism and in its functionality does not
meet both current requirements for the body of appeal and foreign practice in this field of public relations.

There is a need for organizational and personnel separation of an appeal function in the field of public
procurement from the activities of the AMCU and the establishment of an independent appeal body.

An important block of problematic issues is the procedure of application and the amount of penalties
applied by the bodies of the Antimonopoly Committee of Ukraine for violation of the legislation on
protection of economic competition.

It is necessary to emphasize the urgent need to amend the current legislation, to adopt by-laws, which
should ensure transparency and validity of the activities of the AMCU bodies in calculating the fine for
violation of the legislation on protection of economic competition.

It should also be noted that there are a number of systemic problems in the current legislation on the
protection of economic competition, which are related to its unreformed, and therefore obsolete and archaic
in individual parts.

These, in our opinion, are:

terminological limitation and blur;

excessive publicity and, consequently, inaccuracy in identifying the monopoly dominant position of an
entity and in cases of possible abuse;

the blurring of the formulations of the composition of individual offenses, including anti-competitive
concerted actions;

excessive discretion of the AMCU bodies when deciding both to initiate proceedings and to make
decisions;

the absence of statutory time limits for the investigation and consideration of cases of violation of the
legislation on protection of economic competition (the investigation may last for 1, 2, 3 years and more);

the existing list of violations of the legislation on protection of economic competition requires revision
to reduce the types of offenses and specify their composition;

existing economic thresholds that require concentration of AMCU to be revised should be revised
(deregulation);

to exclude supervisory functions from the competence of the AMCU bodies and at the same time take
measures to ensure control activities by introducing effective mechanisms for involvement of relevant law
enforcement units for on-site inspections, seizure of material evidence, etc.

We have outlined only the most basic issues of concern of the Antimonopoly Committee of Ukraine and
its bodies, which require regulatory changes to ensure that they are brought into line with the modern criteria
of efficiency and expediency in the activity of state regulators in the sphere of economy.

Keywords: protection of economic competition, antitrust regulation, appeals in the field of public
procurement, procedure for calculating fines for violation of the legislation on protection of economic competition,
reforming the existing system of legal regulation in the field of protection of economic competition.
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Y cmammi npoananizosano oxpemi npoOremHi acnekmu npasoso2o pecyliosanHs 6 cgepi zaxucmy
EeKOHOMIUHOT KOHKYPeHYIi 8 20CN00apchKili OisibHOCMI Ni0 Yac 8UKOHAHHA AHMUMOHONONbHUM KOMIMeEmom
Yxpainu ceoix @ynxyii. Busenieno ocHo6Hi npobiemu, nepenonu 3 Memor 6U3HAYEHH 06020 Pe2yisIMUEHO20
enaugy 3 boky AMKY. 3anpononosano winaxu nooonanHs iCHyIOUUX NPO2ANUH ) YUHHOMY 3AKOHOO0A8CMEi ma
30iliCHenHs 3axX00i8 Y HanpaAMi pO36UMK) KOHKYPEHMHUX 8IOHOCUH MA AHMUMOHONOJILHO2O0 Pe2yNI08aHHs.

KnarwouoBi ciioBa: 3aXUCT eKOHOMIYHOI KOHKYpEHIIii, aHTUMOHOIONBHE PETyIIOBaHHS, OCKap)KEHHS B
cdepi myOIiUYHMX 3aKyIiBeNb, MOPSJOK PO3PaxXyHKY mTpadiB 3a MOPYNICHHS 3aKOHOJABCTBA PO 3aXHUCT
CKOHOMIYHOT KOHKYpeHIIii, pe)opMyBaHHs iCHYIOHOI CHCTEMH IPABOBOTO PETYIIOBAHHA B cepi 3aXHCTy
C€KOHOMIYHOT KOHKYPEHIIl.

AHTHUMOHOIIOJIEHE PEryJIIOBAHHS Ta AISUIBHICTD IIOA0 3aXMCTy €KOHOMIYHOI KOHKYPEHIIT PO3Movanucs
3 MEPIIMX POKIB HE3AICKHOCTI YKpaiHu Ta HacamIepea 3HAWIUIM CBOE BTUJICHHS B YXBaJICHHI BIAMOBIAHHMX
3aKOHIB Ta HOPMaTHBHHUX aKTiB.

[epmum dyHIaMeHTaIbEHIM HOPMAaTHBHUM aKTOM cTaB 3akoH Ykpainu «[Ipo oOMexeHHsI MOHOIOII3MY
Ta HEIONYIIECHHS HEA0OPOCOBICHOT KOHKYPEHIT y MiANMPUEMHMIIBKIA AisibHOCTI» Bif 18 mroToro 1992 p.
Ne 2132-X1I, Ha 3MiHY sSIKOMY 4epe3 JIeB’SITh POKiB OyB MpuidHsTHI 3akoH YKpainu «[Ipo 3aXuct ekoHOMIdHOT
koHKypeHii» Bix 11 cignst 2001 p. Ne 2210-111, skwuii i3 3MiHaMu Ta AOMOBHEHHSIMH JIi€ 1 10 ChOTI'OIHIIIIHEOTO
nas. Takox 0a30BUMM HOPMATHUBHMMHM aKTaMH B 11 cdepi ctann 3akoH Ykpainu «[Ipo AHTUMOHOIOIBEHUI
KoMmiter Ykpalum» Big 26 mucronana 1993 p. Ne 3659-XI1I ta 3akon Ykpainu «IIpo 3axucT Big HEMOOPOCOBICHOT
KOHKYpeHIli» Bix 7 yepBHs 1996 p. Ne 236/96-BP, siki i3 3MiHaM# 1 JOMOBHEHHSAMH YHMHHI i ChOTOJIHI.

SAx mu 0OaunMo, OCHOBHA HOpPMAaTHMBHa 0a3a 3 THMTaHb 3aXUCTy EKOHOMIYHOT KOHKYpEHIi Ta
AHTHMOHOITIOJIBHOTO PEryiioBaHHg Oyna chopMoBaHa B Teplie JecATHpIYYs iCHYBaHHS YKpaiHChKOI
JepKaBy. 3 TOTO 4acy BHOCHJIMCH 3MIHM Ta JONOBHEHHS 0 BKa3aHMX HOPMATHBHUX aKTiB, IPUHAMAJHCh
MiJI3aKOHHI HOpMaTHBHI akTu. [IpoTe cepen AIMCHO CYTTEBHX 3MiH y 3MICTi MPaBOBOTO PEryalOBaHHS B
O3HaueHIN cdepi MOXKHA BUALIMTH Juiie BigHeceHHs B 2010 poii 10 KOMIeETeHIii AHTUMOHOIIOJIBHOTO
KoMiTeTy (YHKIIiI oprany ockapkeHHs y cepi AepkaBHUX, a 3 2016 p. — i myOIiUYHUX 3aKyITiBENb.

BoaHodac 3 mIMHOM 4Yacy PO3BHUTOK TOCHOJAPCHKUX BiIHOCHH CIIOHYKA€ J0 BIANOBIAHOIO PO3BUTKY
HOPMATHUBHOTO pETyIOBaHHs. Alle iCHyloYa HE3MiHHICTh Oarathox 0a30BUX HOPM YMHHUX HOPMAaTHBHUX
aKTiB, X JOCHUTh 4YacTO 3arajibHui, JCKJIApaTUBHUH Ta HEIOCTATHHO JCTATi30BaHHUM 3MICT, a IO CYTI
BIJICTAJIICTh Ta HEBIIMOBIIHICTH BUMOraM ChOT'OJICHHS CTa€ 3HAYHUM TrajbMOM Y MpoIeci 3a0e3rmeueHHs
MPaBOBOT'0 PETyIIOBAaHHS B 1[Il chepi TocrmogapCchKuX BiJHOCHH.

VY Mexax Ii€i cTaTTi MPOMOHYEThCS 3BEPHYTH yBary Ha OKpeMi akTyallbHi MPOOJIEMH, 10 BUHUKAIOTh
MmiJi 4yac 3IMCHEHHS TIPaBOBOIO PETYJIIOBAHHS BIMHOCHH 13 3aXHCTy CKOHOMIYHOI KOHKYpeHIi Ta
AHTHMMOHOIIOJILHOT'O PETYJIIOBaHHSL.

B 3B’s13ky 3 TUM, 110 OCHOBHHI pEryJIATUBHHMM BIUIMB Ha BKa3aHi IOCHOJAPCHKI BIAHOCHMHH 3 OOKY
JepKaBU 3MIHCHIOETBCS JIEP)KaBHUM OPTaHOM 13 CIICLiaIbHUM CTaTyCOM — AHTHMOHOIIOJBHUM KOMITETOM
VYxpainu, 6arato mpoOIEMHUX MUTaHb MOB’SI3aH1 3 BUKOHAHHSIM HUM CBOiX (DYHKIIiH, 3MICTOM KOMITETEHII,
BHU3HAYEHHSIM Ta JICTANli3allicl0 TMOBHOBa)XXCHb, MOPAAKOM (OpMYBaHHS Ta KUIBKICTIO HOTO CKIauy,
0COOJIMBOCTAMH 3IIHCHEHHS MPAaBO3aCTOCOBHOI MISUIBHOCTI TOIIO. TOMY JOIUIBHUM € PO3IJIAf aKTYaJIbHUX
mpo0iieM, 10 BUHUKAIOTH B MPOIIECi IPaBOBOT'O PEryIOBaHHS BiIHOCHH 3aXHCTY EKOHOMIYHOT KOHKYPEHII,
Kpi3b MPU3MY, B TOMY YHCII, # AiSUTBHOCTI AHTUMOHOIIOBHOTO KOMITETY Y KpaiHH.

BignosiaHo 1o cr. 1 3akony Ykpainu «IIpo AHTUMOHOIIONBHUIN KOMITET YKpaiHN» AHTUMOHOIIOIBHUMN
KoMiTeT YKpaiHy € JepyKaBHUM OPraHoM i3 CIELIIBHUM CTaTyCOM, METOI0 IISTIBHOCTI SIKOrO € 3a0e3ledeHHs
JIEP)KABHOIO 3aXUCTY KOHKYPEHIT V MIANPUEMHULBKIA IIsNIBHOCTI Ta v cdepl AepKaBHUX 3aKyliBelb. KpiM
LBOr0, MOJIOKEHHS 1100 JepKaBHUX 3aKymiBeib (3 2016 p. my0niyHux 3akymiBens) oynu noxasi B 2006 p.,
YUM OYJIO HOIIMPEHO KOMIIETEHI[IF0 AHTHMOHOIIOJIBHOIO KOMITETY YKpalHH Ha L0 c¢hepy rocrnoaapcbKux
BimHocuH. Iloynnaroun 3 2010 p., AHTUMOHOIIOJBHUI KOMITET YKpaiHU € OpraHoM ocKapeHHsS B cdepi
NepyKaBHUX 3aKyIiBenb. be3nocepeaubo 110 MisIbHICTh 31MCHIOE TTOCTIMHO Jif04a aJMIHICTpaTUBHA KOJIETid
(xoserii) AHTHMOHOIIOJILHOTO KOMITETY YKpaiHu 3 po3riisiy cKapr Mpo MOpYIIEHHS 3aKOHOJaBCTBa B cdepi
nyOJiYHKUX 3aKyIiBelb. [Iporenypa ockapKeHHs BuU3HAadYeHa 3akOoHOM Ykpainu «IIpo myOmiyHi 3aKyIiBiIi»
25 rpymas 2015 p. Ne 922-VIII i 3a3Hae MOCTIHUX 3MiH, CIPSIMOBAaHMX HA VIOCKOHAJIEHHS MPOLIECY
OCKap KEHHsI, IMOAOJAaHHs ICHYIOUHX MPOTaJIMH B PEryIIOBaHHI. AJ€ 1103a YBaror 3aKOHOJABIII BXKE JTOBTHI
Yyac 3aJUIIAI0THCA OpraHi3alliiiHl NUTaHHS (QYHKIIOHYBAHHS OPraHy OCKap)KEHHS, BIACYTHI Oyab-AKI HOPMH
1010 TIPABOBOI'0 CTATYCY AEPKAaBHUX YIIOBHOBAXKEHUX CAME K YIEHIB ITOCTIMHO Ai0YO0I aAMIHICTPATUBHOI
KOJIETii, He BU3HAYEHI MEXI IX KOMITETCHIIII TP PO3MIISII CKapr, MPaBOBi 3acajM Ta rapaHTii 3a0e3meueHHs
IX HE3aJIEKHOCTI, CAMOCTIMHOCTI Ta 00’ €KTUBHOCTI. AJpke HOpMH CT. 14 3axony Ykpainu «IIpo AHTMMOHOIOIBHHN
KoMmiter YKpaiHuy, 1€ BU3HAYEHO KOMIIETEHIIII0 aaMiHicTpaTuBHUX Koierii AMKY, ta HopMu cr. 16 1160ro
3aKoHy, ¢ BH3HA4YECHO KOMIICTCHIIIO JIep)KaBHUX yrmoBHoBaKeHMX AMKY, MaioTh X0du 1 JeTani3oBaHHH
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3MICT, ajie OB’ s3aHuil 0e3M0CePeAHBO 13 3MIMCHEHHAM HUMHU (OYHKIIIH 13 3aXUCTY EKOHOMIYHOT KOHKYPEHIT
1 He BpaxoBaHO criel(iku BUKOHAHHS QYHKIIIH 3 pO3TJIAAyY cKapr y cdhepi myOIiuyHUX 3aKyITiBEb.

Ilepmr 3a Bee, icHYIOUI MPOOJIEMH MOKHA PO3AUIN HA TPU KaTEropii.

Ilepia — noB’a3aHa Oe3loCEpPENHbO 3 BH3HAYEHHSAM MEX KOMIIETEHIIT WIEHIB Koseril mpu po3Iriisial
ckapr. Ha cboromsi BiACyTHI YiTKI HOPMH IIOLO MEX PO3IIIALY CKapry, MOMKIMBOCTI KOJIETI] BUXOIUTH 3a
MEXI1 3asiBJIEHMX CKap>KHHUKOM IIIJCTaB JUIS OCKap>KEHHS Ta 00CTaBHH, BU3HAUEHHUX Y CKap3i, JaBaTH OLIHKY
HAJISKHOCTI Ta JOIYCTUMOCTI JOKa3iB. BIiacyTHI HOJOKEHHS PO T, IO HIAKI JOKa3d HE MaroTh IS
IIOCTIHHO A1r040I aJAMIHICTPATHBHOI KOJIET1] 3a3ajIerifb BCTAHOBJIEHOI CHUJIM, a WIEHH KOJIEril MaroTh IIPaBo
Ta IIOBHHHI OLIIHIOBATH HAaJAaH1 CTOPOHAMH JIOKa3H 3a CBOIM BHYTPIIIHIM IIEPEKOHAHHAM, 1110 IPYHTYETHCSI HA
BCEOIYHOMY, ITIOBHOMY 1 00’ €KTUBHOMY PO3IJISIII B IIPOLIEC] OCKAPIKEHHS BCIX OOCTaBHUH CIIPABH B IX CYKYITHOCTI.

Jpyra rpyma o0cTaBHH CTOCYETLCS O€3IIOCEPEIHEO IIPABOBOIO CTATYCY JEPKABHOIO YIIOBHOBAKEHOI'O
SK WIEHA KOJIerii, rapaHTid 3a0e3le4yeHHs MHOro HE3aJeKHOCTI, CaMOCTIMHOCTI Ta 3aXHMCTy I Yac
301MCHEHHS [TIOBHOBAKEHb.

Jlo TpeThoi rpynu 00CTaBHH MOXKHA BiJIHECTH BIJICYTHICTh HOPMATHBHO 3aKPIIUICHOTO IHCTPYMEHTAPIIO
JUTS 3a0€e3IeueH s BUKOHAHHS pillleHb KOJIET1l.

HacaigkoMm 03HadeHHX IPOrajyiH [IPaBOBOrO PEryJIIOBAaHHA vy Lil chepi crac GopMyBaHHS MPAKTUKU,
3aCHOBAHOI HA IMpELeNeHTAaX paHillle NIPUWHATUX pillleHb, CTBOPEHHI Ta 3aCTOCYBAHHI 3BUYAiB IIpU
BUPIIIEHH] CIIpaB, IIPH I[bOMY Taki 3BHMYal 4acTo 0a3yrOThCA HE Ha IIPABOBUX 3acalax, a BHUXOIATH 13
CBITOIISLAY OKPEMHUX WIEHIB KOJeril, TaKoXK HEMOOAMHOKI BHMIIAJKKA DI3HOTO TIIYMAyeHHS Ta BIANOBIIHO
HEOJHAKOBOI'0 3aCTOCYBAHHS HOPM YMHHOIO 3aKOHOJABCTBA 3aJICKHO BiX CKiany Kouerii. BimcyrHicTtn
HOPM, III0 3a0€3I1eUyIOTh HE3aJEKHICTh, CAMOCTIMHICTE Ta 3aXHCT JEPKABHOTO YIIOBHOBAXXEHOI'O ITiJ Yac
3iiICHEHHS ITOBHOBa)KEHL WIEHA IIOCTIMHO IIF0YOi aIMIiHICTPATHBHOI KOJIETII 3 OCKap)KEHHS ITyOJIYHHX
3aKyIiBeNIb, MAIOTh CBOIM HACIIIIKOM 4acTo 3aiBUi (hopMaIi3M, CKYTICTh Y pa3l OLIHKH JOKa3iB Ta 0OCTaBUH
CIIpaBU, II0 HETAaTHBHO BIUIMBA€ HA MOXIJIMBICTH IPUMMATH PIMIEHHS CAMOCTIMHO 3a CBOIM BHYTPILIHIM
IEpEKOHAHHAM. BiACyTHICTE HOPMATHMBHO 3aKpIILUIEHOTO IHCTPYMEHTApPIO IS 3a0e3leYeHHs BUKOHAHHS
pillieHb KOJIETii MOpOJKY€E NMPAKTHKY HEBUKOHAHHS ii PillieHb 1 BIZICYTHOCTI BiJIOBIJTHUX 3aCO0IB MOKApaHHSI
3a OE3qIAILHICTE.

Bce 1e criprunHse IEBHUNM Xa0C B IIPOLEC] IPUMHATTS PIIEHb OO0 CKapr Ta BiAMOBIIHO (hOPMYBaHHS
MPAKTUKA JISJIBHOCTI KOJIEril Ta 4acTO YHEMOXKJIUBIIIOE U1 CTOPIH IIPOLIECY OCKAPKEHHS — CKAPKHUKIB Ta
3aMOBHHKIB CHCTEMHE Ta OOIPYHTOBAHE IUIAHYBAHHS CBOEi pOOOTH SIK 3 IMATOTOBKM TEHIAEPHOI JOKYMEHTALIT
3aMOBHUKAMU, TaK 1 3 IIIATOTOBKMA YYACHUKAMU CBOIX IPOIIO3MUIIHN I[O0 Y4acCTi B 3aKyHIBIl. AIKE CYTTEBOIO
CKJIQJOBOIO y IIATOTOBII TEHJEPHOI JOKYMEHTAIli € BpaXyBaHHS 3aMOBHHMKAMH IIPAKTUKU isUIBHOCTI
MOCTIHHO Jit0Y0i aaMIHICTPATUBHOI KOJIETIi 3 OCKap KeHHs MyOIIYHUX 3aKyIiBelb i 3a0e3leUeHHS MpaB
YYaCHHUKIB Ta MiHIMI3aIlil 00CTaBHH, 1110 MOKYTh CTATH ITiICTABOIO JUISI OCKApIKCHHSI.

OmHMM 13 MOXKIMBUX NUIAXIB JUIS BUPILMICHHS O3HAYCHHMX MPOOJIEM TOBHHHO CTaTH 3aKPIiIUICHHS B
3akoHi Ykpaiuu «[Ipo myOmiyHi 3aKyImiBil» HOPM JUIS BH3HAYEHHS IIPABOBOIO CTATYCY JEPKABHOI'O
VIIOBHOBA)KEHOI'O K WIEHA ITOCTIMHO MiF04Oi aJMIHICTpATHBHOI KOJIETIT 3 OCKap KEHHS ITYOJIYHUX 3aKYIIBEb,
rapaHTiii 3a0e3Me4YeHHs HOro HE3aJIeKHOCTI, CAMOCTIHHOCTI Ta 3aXMCTY Iijl Yac 3AIHCHEHHS TOBHOBAXCHb.
Takox HEOOXiTHMM € BHECEHHs 3MiH 0 3akoHy Ykpainu «[Ipo myOmiuni 3akymiBii» Ta BHU3HAYECHHS
MOJIOXKEHB, 10 CTOCYIOTHCS MEK PO3IIIAAY CKaprd, MOPSAKY OLIHKH JIOKA3iB, X HAJICKHOCTI Ta JOMYCTHMOCTI,
AJITOPUTMIB TPUHAHATTS PIIICHb 3aJISKHO BiJ IMO3MUIIIH Ta apryMEHTallll CTOPiH, 3MIHM HUMH CBO€EI IO3HUIIIT YK
apryMeHTallii ToIo.

[Ipeamerom yBaru 3aKOHOJABIIS TIOBUHHI CTaTH OpraHi3amiiiHi 3acaliy 37iCHEHHsT OCKapKeHHs y chepi
MyONIIYHUX 3aKymiBedb. [CHYIOUMI Ha ChOTOJIHI MEXaHi3M OCKap>KeHHS, B ILIEHTPi SKOTO € KOJErif, IO
CKJIaJIA€ThCS 13 ICPIKaBHUX YIIOBHOBAXKCHUX AHTHMOHOIIOJBLHOIO KOMITETY, € OYCBHIHUM aHAXPOHI3MOM i
3a cBOIM (DYHKI[IOHAJIOM HE BiJIIOBifa€ SIK Cy4aCHHM BHMOTaM JI0 OpraHy OCKap»KeHHS, Tak i 3apyOiKHIH
MPAKTHUI B il cepi CyCHTbHUX BITHOCHH.

[lepm 3a Bce, mpobiiemMa MoOJiATae B TiM, IO JEpXKaBHI YIOBHOBaKEHI, SKi BIIMOBIAHO 10 3aKOHY
Vxkpaiaun «[Ipo myOmivHi 3aKyIiBial» BXOIATH IO CKJIaxy IIOCTIMHO AiF04YOl aaMIiHICTpaTHBHOI KoJIerii 3
OCKap)KeHHS ITyOJIIYHUX 3aKyIiBEIb, OJJHOYACHO 34 I10CAI0I0 BUKOHVIOTh BEIUKUIT 00CAT ITOBHOBAYXKEHD, 1110
nependadenuii cr. 16 3akony Ykpainu «I[Ipo AHTHMOHONONBHHI KoMiTeT YKpainu». [1o cyTi, BUXOASYH 13
3MICTY BKa3aHOI CTaTTl 3aKOHY, BUKOHAHHS O0OB’S3KIB WieHA MOCTIMHO AIF0Y0I aAMIiHICTPATUBHOI KOJIerii 3
OCKap)KEeHHS MyOJIYHUX 3aKVYIIBEIb € JOJATKOBUM IMOBHOBAKEHHSIM 10 OCHOBHOIO (DYHKIIIOHATY AEPKABHOI'O
VIIOBHOBAXKEHOIr'0. AJle BUXOISYHM 13 IPAKTUKHA MISIBHOCTI MOCTIMHO IIF0YOI aJMIHICTPATHBHOI KOJIETII 3
OCKap)KeHHS NYOIIYHUX 3aKVIIBEIb, BUIBIIIEMO, 110 32 OCTAHHI POKU 00OCAr poOOYOro HABAHTAXKEHHS 13
3aMpOBAHKEHHIM €IEKTPOHHOr0 JTOKYMEHTOO0O0ITY B chepl OCKap:KEHHs IMyOIiuHUX 3aKYIIBEIbL Ta MOMKIMBOCTI
[I0JIaBaTH CKaprd OHJIAMH 3HA4YHO 3pic 1 pobora B cKianl Koserii I Jep)KaBHUX VIIOBHOBAYKEHHUX
AHTHUMOHOIIOJIBHOI'O KOMITETY YKpalHH cTajla OCHOBHOK CKJIAJOBOIO IX 3afiHATOCTI. BigmoBimHo, miIs
BUKOHAHHS HHMMH CBOIX OCHOBHMX (VHKIN, mependadeHnx 3akoHOM, (GI3MYHO BXKE HEMa€ Hi yacy, Hi
MOKIMBOCTeH. KiTbKiCTh JIepyKaBHUX YIOBHOBAKCHUX € HE3MIHHOK 1 CTaHOBUThH JICB’SATh 0CI0 3
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ypaxyBaHHsaM nocagu ['omoBu komirery. Bce e mpu3BOAUTL A0 NPUHHATTS BaKIUBHMX JUIS TisTILHOCTI
AHTHUMOHOIIOJILHOI'O KOMITETY YKpaiH! pillleHb (PaKTHYHO «3 KOJIic» 0€3 IPYHTOBHOI'O BUBYEHHS Ta aHAII3Y
IX 3MicTy, 0 0€3YMOBHO HETaTHBHO IMO3HAYACTHLCA Ha SIKOCTI POOOTH OpraHy B LUIOMY. B 3B 43Ky 3 UM
JIOPEYHO 3rajaTd, o GYHKIIOHATI 3 OCKapKeHHS v cdepi OepKaBHUX/IMYOIIYHMX 3aKyIiBelah OyB
BKJIFOYEHHH 10 KOMITETEH T AHTUMOHOIIOILHOrO KoMiTeTy Ykpainu jmmie B 2010 p., To0To yepe3 18 pokis
miciis WOro CTBOPEHHS 1 3a CBOEIO IIPABOBOIO CYTTIO HE € HEBIX €MHOIO CKJIAJOBOI KOMIIETEHINT
AHTHUMOHOIIOJILHOI'O KOMITETY YKpaiHW, a 3yMOBJIEHHH, IIBUJIIE, «BUPOOHUYOIO» HEOOXIIHICTIO 3HAWTH
opragizaliiiHe  BUpIIEHHA 3aBJAaHHS IIONO  3a0€3I€YeHHS IPOLEAYPH  OCKap)KeHHA B  cdepl
JIEp’)KaBHUX/TTyOITIYHAX 3aKymiBeib. Cpasa moysirac y ToMy, 110 KOMIIETEHI[IT AHTUMOHOIIOIBHOIO KOMITETY
VkpalHu BUABIETHCS Y 3a0€3[I€UEHH] AEPKABHOIO0 3aXKMCTy €KOHOMIYHOI KOHKYPEHI[T, BUXOASYH 3 4Oro
BH3HAYEHO 3aBJAaHHA AHTUMOHOIIOILHOIO KOMITETY YKpaiHu cT. 3 3akoHy Ykpainu «I[Ipo AHTUMOHOITONBHUI
KoMiTer YKpaiHu», a B IPOLECT pO3IIIAAY CKapr MO0 HPOLEAYp NYOIIUHMX 3aKyHiBelb € 0arato oOCTaBUH,
Kl HE OXOIUIIOIOThCA (DYHKIIOHAJIOM, IIOB’SI3aHMM JIMIIE 13 3aXMCTOM €KOHOMIYHOI KoHKypeHwii. Ile 1
opragizauis npouenypu, GopMH ydacTi B Hiil, 0COOJIMBOCTI MiATOTOBKHU SIK TEHIEPHOI JOKYMEHTallll, TaK 1
3ag4BOK y4acHHKIB Tomo. Kommerenuis AMKY BiAmoBigHO 10 3MICTY HOr0 IIOBHOBAXEHD IOJIATA€ B OLIHII
JIOKyMeHTanil Ta pillleHb TEHJAEPHUX KOMITETIB JIHUIIE Ha IIpeaMeT 3a0e3IedueHHs] PIBHUX MOKIIMBOCTEH IS
KOHKYpEHLIT Y4aCHHUKIB, KOJIM BOJHOYAC € 1 IHIII TEXHIYHI, Opradi3aliidi, IpaBoBi MMTaHHS [[LOr'0 IIPOLECY,
K1 Oe3rmocepelHb0 HEe CTOCYIOThCS KOHKYPEHIIii, ajie Ha MPaKTUI[i MOXKYTh OyTH Ta YacTo € MperIMeroM
OCKap KCHHSI.

HaBenene cBimuuTh NOPO HEOOXIAHICTH OPraHI3alifHOIO Ta KaapOBOI'O BiIOKpeMIIEHHS (DYHKIT
ocKapkeHHS vy chepl myOmYHUX 3akymiBenb Bif aisuibHOCTI AMKY Ta CTBOpPEHHS HE3aJIEKHOIO OpraHy
ockapykeHHs. Takuii nuIax € arpoOOBaHUM B OUIBIIOCTI KpaiH CBITY 1 JOBIB CBOXO €(hEKTUBHICTH, HABIIAKH,
HasABHICTh OPraHy OCKAap)KEHHS Yy CKJIaJl KOHKYPEHTHOI'O BiJJOMCTBA ICHYE JIMINE B JEKUIBKOX KpaiHax. 31
CTBOPEHHSAM HE3AJIEKHOIO OPraHy OCKap KEHHS MAroTh OyTH BUDIIIEHI BHUIE3a3HAYeH] IPOOIEMH] TUTaHHS,
II0OB’s13aH1 3 IIPABOBHMM CTaTyCOM OCIO, IO PO3IIIANAIOTH CKaprd, 3MICTOM iX ITOBHOBA)KEHb, IETAII30BAHO
IPEAMET OCKAPKEHHS Ta MEXKI PO3IIIAAY CKapru Ta 0araTo IHIIUX OpraHi3aliiiHUX MUTAaHb, BUPILIEHHS IKUX
npu GYHKLIOHYBAHHI KOJEril 3 OCKapKEeHHs NYOIIYHUX 3aKyIiiBeib B cucreMi AMKY nuigxom mnoegHasHHs
JIEp)KaBHUMH YIIOBHOBAXKEHUMU CBOIX OCHOBHUX (DYHKI[IH 3a MOCAO0r0 3 (DYHKIIAMH YjIe€Ha KOJErii € 10 CYTi
HEMOXKJIMBUM, BHUXOASYM 3 ICHYIOUOIO IOPSIKY OCKap KEHHS IIYOIIYHMX 3aKyIiBelnb, MPOLEAYPH IX
po3mIIsAny, 00CATY 1 KUIBKOCTI cKapr, 110 HaaxomdaTh n0 koserii. JIo Toro », mMexaHiyHe 30UIbIIEHHS
KUIBKOCTI JepKaBHUX YIIOBHOBAXXEHMX Ta KIJIBKOCT1 KOJIETTH MOX€ CTaTH JIMIIE TUMYAaCOBHUM 3aCO00M Ta HE
3YMOBHTD SIKICHUX 3MiH Y IIPOIIECI OCKapKEHHS MyOIIYHUX 3aKYITiBEb.

IIle omHUM cyTTEBUM OJIOKOM MPOOJEMHUX IHMTAaHb € MOPSAOK 3aCTOCYBaHHS Ta oOcsar mrrpadis, IO
3aCTOCOBYIOTHECS OpraHaMd AHTHMOHOIIOILHOIO KOMITETY YKpaiHM 3a HOpYIIEHHS 3aKOHOJABCTBA IIPO
3aXUCT €KOHOMIYHOI KOHKypeHIi. Posmipu mrpadiB, AKI HakIaIarOTHCA OpraHaMu AHTHMOHOIIOJIBHOI'O
koMiTery YKpainu, riependadeti 4. 2, 5, 6 cr. 52 3akony Ykpainu «IIpo 3axucT eKOHOMIYHOT KOHKYPEHIITY,
Ta 4. 1 Ta 2 cr. 21 3akony Ykpainu «IIpo 3axucT Bijg HEZOOPOCOBICHOI KOHKYPEHLI», CKIIanaroTs 10 1 %,
5 %, 10 % noxony (BUpYYKH) cy0’€KTa TOCIIOAAPIOBAHHS BiJl peajizanii IpoAyKIil 3a OCTAHHIN 3BITHUH DIK.
TakuM urHOM, iICHYIOYE (DOPMYIIOBAHHS MOXKJIMBOI'O 10 3aCTOCYBaHHS po3Mipy wmrrpady Bix 1 rpH. 10 10 %
JIOXOAY Cy0’eKTa TOCIIOJApIOBAHHS IPU3BOAMTL 3HOBY  Takd (SK 1 y IIONEPEIHLOMY BHIIAAKY 3
NIPUAHATTAM DIlIE€Hb IPU OCKAp)KEHHI IyOJIIYHMX 3aKYIIBEIb) IO HEBHUIIPABIAHO BUILHOIO IIJAXOLY Ta
3aliBO «TBOPYOCTI» MPU BU3HAUCHHI po3Mipy ITpady, Mo 0a3yeThCsl BUKIIOYHO Ha 0COOUCTUX YSBIICHHAX
ta cBiTorysini wieHiB AMKY. Ha mpaxTuiii pisHuIs B cymax mTpadiB MOXKe HaIIYyBaTH COTHI MUTbIOHIB
IPUBEHb, 10 CTBOPIOE 3HAYHI KOPYIIIIHI PU3UKH Ta MOYKJIMBOCTI JJI MAHIMYJIALINA 3 OOKY BiIIOBiIaIbHHX
rmocagoBux ocio AMKY.

Heo0OxinHo 3a3HauuTH, O TepuTopianbHi BigauieHHT AMKY HopMaTuBHO OOMEXKEHI B MOXKJIUBOCTI
HakJaaeHHs mrpady posmipom 4 000 HeonmogaTKOBAaHUX MIHIMYMIB JIOXOMIB TPOMaJIsiH, 1110 ckiaaae 68 000
rpH. ToMy B JaHOMy BHIaJKy, IEpIl 3a BCE, HISThCA MPO 3aKpilICHHS Ha PiBHI 3aKOHY OOOB’SI3KY
AHTHUMOHOIIOJILHOTO KOMITETY YKpaiHu Ta HOro aJMiHICTpaTUBHUX KOJIET1 BU3HAYATH po3Mipu mirpadiB Ha
MiZICTaB1 MOPSAIKY, SIKHiA Oy/ie BCTAHOBJICHUH 000B’SI3KOBUMH JI0 3aCTOCYBAHHS Mi3aKOHHMUMH aKTaMHU.

Ha crorogni AMKY mnin wac Bu3Ha4YeHHsS po3Mipy mrpadiB KepyeThCsl BIACHUMHU PEKOMEHIAIIHHUMUI
pos’sicaenHsMu Bif 9 ceprasg 2016 p., siKi He HaOyJIM CTaTycy HOPMAaTHBHO-IIPABOBOTO aKTa (HE MPOUIILIH
peectpaniro B MiHicTepcTBi rocTullii YKpaiHM), a TOMY HOCATh PEKOMEHIANIHHUI (HE O0OOB’SI3KOBHIA)
xapaktep. BoHu ciayxaTh IIBHIIE [T 3aCTOCYBAHHS OJHAKOBMX IMIIXOIB O BH3HAYEHHsS mTpadiB, HIXK
BHU3HAYAIOTh WYiTKI KpUTepii 1X BHU3HAYEHHS. AJKE B SKOCTI KPHUTEPIiiB, IO 3aCTOCOBYIOTHCS SIK
MOHWKYIOUI/MIBUIIYIOU1 KoeilieHTH y pa3i BH3HAuUeHHs pPO3Mipy mTpady, BHUKOPHUCTOBYIOTHCS Taki
OI[IHOYHI TOHSTTS, SK COIiaJIbHA 3HAYYIIICTh TOBapy, BIUIMB YU MOXKIUBICTh BIUIMBY TOPYIICHHS Ha
KOHKYPEHI[II0 Ha CyMDKHUX PHHKAaX TOIIO.

BonmHowyac B pekomeHaaniiHux po3’sicieHHsX AMKY € psjn mporpecMuBHUX MOPIBHSHO 3 YHHHHMH
HOpMaMH 3aKoHY MoJIoKeHb. Le 1 mpuB’s3ka po3Mipy mrpady 10 o0CATy T0XOMY, OB’ SI3aHOTO 3 MOPYIICHHSIM,
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OUTBII THyYKa CHUCTeMa HakKaJleHHs mrpadiB 3a iH(opMamiiiHI MOPYIIEHHS, BH3HAYCHHS BUYCPITHOTO
MepeIiKy MOM’SKIIYIOUUX Ta OOTSDKYHOUHMX OOCTaBHH. AJie, IIOBTOPIOEMO, 3 OJHOrO0 OOKY, Ha ChOTOIHI
3aCTOCYBAHHS LUX IMIIXOMIB € JIUIIE MOXKIIMBHM, aji¢ He 000B’I3KOBUM ITiJ] Yac MPUUHATTS PIlICHb WICHAMHU
AMKY, a 3 inmoro — Bi)Z[CyTHiCTI) HOPMAaTHBHO BCTAHOBJIEHUX MOPSAAKY, KpI/ITepi'l'B «hopmMynm» BU3HAYCHHS
mrpady He Ja€ MOKIMBOCTI cylaM neperisiiatu piteHas AMKY B yactuni p03M1py mrrpady, apKe e MHAMEA
HOPMAaTUBHUMHU OOMEKCHHSIMH 3aJIMIIAOTHCS JIUIIE BerHl MEXKi OT0 po3Mipy, sIKi € JOCTATHHO 3HAYHUMHU.

ToMmy 3akpimieHHS Ha HOPMATHBHOMY PiBHI JIETaJII30BAHOTO MOPSJIKY PO3PaxyHKY po3Mipy mrpady
HAJacTh MOXKIMBICTh cylaM meperysinatu pimenHs AMKY He Tinmbku Ha mpeaMeT HasBHOCTI/BIICYTHOCTI
CKJIaJly TIpaBOIOPYIICHHS, a W B YacTHHI po3Mmipy mrpady. B ToMy ymcni cyam 3MOXyTh HpuiMaTd
pillieHHs, SKUMHU MOriu O 3MeHIIyBaTH abo 30ubInyBatu po3mip mrpady. besymoBHO, 1€, B CBOIO 4epry,
MMOBMHHO CIIOHYKaTH CYyJIOBI OpraHM J0 OBOJIOJIHHS CICIIaJbHUMHU 3HAHHSAMH Ta JOCBIZOM caMe B Taiysi
AQHTHMOHOIOJBHOTO PETYTIOBAHHSL.

OTxe, HEOOXITHO MIAKPECIMTH HarajibHy HEOOXITHICTh BHECEHHS 3MIH JO YMHHOT'O 3aKOHOJABCTRA,
MPUAHATTS MiA3aKOHHUX aKTiB, SKi TOBWHHI 3a0€3MEYUTH IMPO30pICTh Ta OOIPYHTOBAHICTH MiSIIBHOCTI
opranie. AMKY min vac 3xilficHeHHsI po3paxyHKy mrTpady 3a TOPYIIEHHS 3aKOHOJAaBCTBa MPO 3aXUCT
C€KOHOMIYHOT KOHKYPEHIIl.

HeoOxiaHO TakoX 3a3HAYUTH MPO HASBHICTh PSITy CUCTEMHHX MPOOJIEM B YHHHOMY 3aKOHOJABCTBI PO
3aXMCT eKOHOMIYHOI KOHKYPEHIIil, SKi TIOB’sI3aHi 3 Horo HepeOpMOBAHICTIO, a BIAMOBIIHO, 3aCTapUIICTIO Ta
apxalyHIiCTIO B OKPEMHUX YaCTHHAX.

Takumu, Ha HaIlly JYMKY, €

— TepMiHOJIOTIYHa OOMEKEHICTh Ta PO3MHUTICTH;

— HaJMipHA 3arajibHICTh, @ BIAMOBIIHO — HEYITKICTh NPH BU3HAYEHHI MOHOIIOJIBHOTO JOMIHYHOUYOrO
CTaHOBHIIA CY0’€KTa TOCTIOAAPIOBAaHHS Ta BUMAJ/IKIB MOXIJIMBOTO 3710BXKHBaHHS HUM;

— PpO3MHTICTh (popMyIIOBaHb CKIIQJiB OKPEMHX NPaBOMOPYIICHb, 30KpeMa aHTHKOHKYPEHTHHX
Y3rO/DKEHUX JTii;

— HaaMmipHa auckpertist opranie AMKY mig yac mpuitHATTS pillieHb sIK MO0 MOYATKy PO3MIISAY CIpaBU
PO MOPYIICHHS, TAK 1 MO0 MPUHHSATTS PIllieHb 13 3aKiHYEHHSIM PO3CIiTyBaHHS;

— BIJICYTHICTh HOPMATHUBHO 3aKpIlUICHUX TPAHUYHUX CTPOKIB PO3CIIyBaHHS Ta PO3IISAY CIpPaB MPO
MOPYIIEHHS 3aKOHOJABCTBA TPO 3aXUCT EKOHOMIYHOI KOHKYPEHIIii (PO3CIilyBaHHSI MOXKE TPHBATH POKAMH,
«1SITUpIYKaMuy 1 OinbIIIe);

— ICHYIOUHMU TMepesiK MOpYIIeHb 3aKOHOJABCTBA TPO 3aXUCT EKOHOMIYHOT KOHKYPEHIIT moTpedye
TePeriiy Ha MPEIMET 3MCHIICHHS BUJIIB MPABOMOPYIIEHD Ta KOHKPETH3AIlil iX CKIay;

— ICHYIOYl MOpPOroBi €KOHOMIYHI MOKa3HUKH, IO repeadavatoTh HEOOXIIHICTh OTPUMAHHS JIO3BOIY
AMKY Ha KOHIIeHTpaIlit0, TOBUHHI OyTH MeperisHyTi B OiK 1X MiIBUIICHHS (JIeperyIsilis);

— BUKJIIOYATH 3 KommereHIlii opraniB AMKY 3aiiBi xoHTpomoroui (yHKIII Ta BOAHOUYAC 3MIHCHHTH
3aX01H JUIA 3a0€3MeUCHHS KOHTPOJIBHOI AISTIHOCTI IUISIXOM 3alpOBaPKEHHS JIEBUX MEXaHI3MIB 3alTydeHHS
BIINOBITHUX MiIPO3/iTIB TIPABOOXOPOHHUX OPTaHiB IS MPOBEACHHS BUI3HUX NIEPEBIPOK, BUIMKH MaTepiabHUX
JI0Ka3iB TOLIO.

Mu okpecnu JWIIe caMi OCHOBHI NpoOJIEeMHI NMUTaHHSA iSUTbHOCTI AHTHMOHOIIONBHOTO KOMITETY
VYkpainu Ta fioro opraHis, siki MOTpeOYIOTh BHECEHHSI HOPMATUBHHUX 3MiH JUIsl 3a0€3MICUEHHS TPUBEACHHS iX
(YHKIIOHYBaHHS BIJIOBIHO IO Cy4acHHX KpHUTEpiiB e(EeKTHBHOCTI Ta JIOUIIBHOCTI B JisSUIBHOCTI OpraHiB
JIEPKABHOTO PEry/IIOBaHHS B cepl CKOHOMIKH.

[lincymoByto4H BHIle3a3HAYCHE, BBAYKAEMO 332 HEOOX1THE 3a3HAUUTH, 1110 iCHy}oqa Ha ChOTOJHI cUCTEMa
TPaBOBOrO PEry/IOBAHHS B cq)ep1 3aXHCTy €KOHOMIYHOT KOHKypeHuu n0Tpe6ye Z[OKOleHI/IX CYTTEBUX 3MiH,
aKi 0 3a0e3neuny i aleKBaTHICTh BUMOTaM 4acy Ta CyJacHOMY piBHIO TOCIOIAPCHKHX BIZTHOCHH B KpaiHi Ta
CBITi. 3ampoBa/pDKEHHs] Kpamux 3pa3KiB 3apyOiKHOrO J0CBimy, (GopmyBaHHs 4iTKOi HOpMATHBHOI 0a3w,
ONTHMI3ALLiST TIPOLIECIB Ta TPOLEAYP, a BINITOBIIHO, 3HaUYHE 3MEHIIICHHS JICKPENlii B TIsUITBHOCTI AHTUMOHOIIOJIBHOTO
KoMiTeTy YKpaiHu MOBMHHI 3a0€3MEUNUTH SIKICHI 3MiHI SIK B TIPAaBOBOMY PEryJIOBaHHI, Tak i, BiIIIOBIIHO, B
KOHKYPEHTHOMY CEpEeIOBHIIII, ¢ 31HCHIOIOTh CBOIO JiSUTBHICTh CY0’ €KTH T'OCIIOAAPIOBAHHS B Y KpaiHi.
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Prymak V. Civil Liability of the State for Damage Caused by Military Actions and Terrorist Acts

The article deals with the peculiarities of the legal regulation of relations regarding compensation for
damage caused to victims of war and acts of terrorism. It is emphasized that the solution of the respective
tasks is ensured mainly in the field of civil liability and, not excluded, some related legal institutions, the
purpose of which is social protection of the victims precisely through the compensation of the damage they
are caused in the form of money or in kind. However, it is primarily a tort liability that results from the
violation of absolute property and personal non-property rights — a matter is only in determining the cause of
the harm: it may be directly criminal or a state whose law enforcement agencies have failed to prevent the act
of terrorist, state-aggressor, the same state in whose territory the terrorist act occurred, or certain
international funds and special legal entity (national compensation funds — already as public law entities),
which appears as subject of civil liability or compensatory obligation though not committed any illegal
actions that could cause damage.

The author argues that in situations of external aggression and committing terrorist acts, the mechanism
of civil liability undergoes certain transformations, connected, first of all, with the fixing of special grounds,
conditions and limits of its application, circumstances leading to discharge, and also possible determination
of subjects other than the immediate inflictor of harm in the compensatory obligation.

The legal system of Ukraine does not have any legal norms of direct action that would fix the
mechanism of compensation for damage caused by a terrorist act at the expense of the state. Norms of Art.
19 of the Law of Ukraine of 20.03.2003 Ne 638-IV «On Combating Terrorism» and Art. 85 of the Code of
Civil Protection of Ukraine in such legal situations can not be applied due to the absence of special laws, which
are mentioned in their texts in the specified articles. At the same time, the provisions of Art. 86 of the Civil
Protection Code of Ukraine, as well as the Code in general, extends exclusively to the legal relations expressly
stated therein concerning the protection against emergencies caused by the consequences of terrorist acts.

According to the author, special legislation on the compensatory protection of victims of war, crimes
(terrorist acts in particular), human rights violations, and international humanitarian law should provide for
the imposition on the state of the obligation to compensate for property and moral damage caused by only
those unlawful acts, which inflict harm in the form of loss of life or serious damage to the health of the
victims. The relevant legislative acts should stipulate reasonable restrictions on action in the delineated
sphere of civil relations some principles of tort law — such as principles of guilt and full harm compensation,
as well as the peculiarities of interaction of substantive and procedural guarantees for protection of interests
of the victim and a state in relations with the direct perpetrators.

Key words: civil liability, victims of war and acts of terrorism, compensation, damage, law.

Y cmammi docnioscyiomecsi mpancgopmayii Mexanizmy yusiibHO-Npasosol 6i0N0GI0AIbHOCHIE 8 YMOBAX
308HIUHBOI azpecii i ni0 wac euuHenHs mepopucmuynux axmis. Hacamnepeo tidemvcsa npo cneyianvhi
niocmasu, ymMo8u i mMedici NOKIA0aHHs Ha 0epicasy 0008 3Ky 3 GiOUKOOY8AHHS WKOOU, 3A80AHOI Hcepmeam
3A3HAYEHUX NPOMUNPABHUX OiiHb.
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