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Drishlyuk V. Principles of implementation of commercial legal proceedings in the light of the
judicial reform of 2017

The scientific article deals with the study of the principles of the implementation of commercial legal
procedure in economic matters in the light of the latest changes in the commercial procedural legislation.
Based on the analysis of the norms of the current commercial procedural legislation of Ukraine, the theory
of commercial procedure and civil procedure law, conclusions are drawn about the content of the principles
of economic legal proceedings in Ukraine and outlines the problems of applying the rules of commercial
procedure legislation in the implementation of these principles. In particular, the problems associated with
the implementation of the rule of law in the context of compliance with the norms of European legislation, its
relationship with the principle of legality, the principle of the inadmissibility of abuse of procedural rights
and other new and previously known principles of commercial litigation.

Keywords: reform, economic procedural legislation, economic legal proceedings, principles.

INTERNATIONAL VISION OF STANDARDIZATION AS A MEANS OF REGULATING

ECONOMIC ENTITIES IN TERMS OF INSTABILITY AND GLOBALIZATION
https://doi.org/10.32849/2409-9201.2018.18.41
Popovych T.,
Researcher of Academician F. H. Burchak Scientific Research Institute of Private Law and Entrepreneurship
of NALS of Ukraine

Today, standardization as one of the manifestations of socio-economic formation affects the development
and state of economic entities. The main factors that directly influence the further development of national
standardization are a multi-vector foreign policy aimed at Ukraine’s integration into the European Union,
membership in the World Trade Organization, cooperation with other countries of the world. The
understanding of standardization as organizing active activity in the field of regulation is analyzed. It is
indicated by the erroneousness of the verbal translation of the «technical regulationy as an activity, and not
an act of regulation. This led to the false understanding that there is a system of technical regulation in
Europe along with standardization. It is proposed to build a national standardization system based on
requirements based on international experience. There are seven such blocks of requirements.

Keywords: standardization, technical regulation, regulation, acts of legislation, economic activity,
elimination of barriers to trade, self-regulation, voluntary and mandatory requirements.
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On February 10, 2016, the new wording of the Law of Ukraine «On Technical Regulations and
Conformity Assessment» defined the legal and organizational principles for the development, adoption and
application of technical regulations and conformity assessment procedures provided for by them, as well as
voluntary conformity assessment on the basis of international requirements. Today, standardization as one of
the manifestations of socio-economic formation affects the development and state of the business people.
The developments of society, the high pace of scientific and technological progress, and large-scale
economic and social challenges have contributed to the increasing role of standardization. The main factors
that directly influence the further development of national standardization are a multi-vector foreign policy
aimed at Ukraine’s integration into the European Union, membership in the World Trade Organization,
cooperation with other countries of the world.

In the scientific literature, certain questions of standardization as a phenomenon, process and means of
implementing the state policy in the field of legal provision of economic activity have already been the
subject of research in scientific works: A. G. Bobkova, M. I. Braginsky, S. N. Bratus, M. D. Ginzburg,
L. E. Zamoyskiy, G. L. Znamensky, A. S. Komarov, D. Kh. Lipnitsky, M. S. Malein, V. K. Mamutov, Yu G.
Matveev, D. 1. Sakoyan and many others.

The purpose of the article is to summarize the experience of standardization and to find out its
significance for regulating economic activity in countries that have joined the world markets.

Ukraine, being a part of the USSR, joined the ISO, but did not take an active part in its activities, as the
USSR did not aim at the globalization of its market and access to markets in other countries. At the same
time, after the war, ISO is actively developing. Founded in 1947 with the slogan «friendship between peers»
in 25 countries, today it has 163 members in its members.

It is also important to follow the development, when and what accents is placed on ISO (based on the
materials and databases of the official website — www.iso.org [1]). In 1951, the first standard ISO / R1: 1951
was issued for standard temperature measurement for industrial length. In the future, the standard has been
updated several times and today it is ISO 1: 2002 Geometrical Specifications (GPS) — Standard reference
temperature for geometric product specification. That is, ISO’s first steps have become standardization of
requirements for units and measurement methods. The Development Committee of the developing countries
(DEVCO) was created in 1961, and in 1968 it introduced a correspondent composition. This allows developing
countries to be aware of the work of international standardization without full cost of membership in ISO.
Similarly, there is potential benefit for developed countries as they are able to extend their requirements to
other countries and expand their markets. That is, we are talking about the emergence of globalization processes
in standardization.

In 1968, ISO publishes its first standard for freight containers. Cargo transportation and packaging are
one of the areas where ISO is particularly active. Unification of packaging and methods of moving goods
(global logistics aspects) allows for the promotion of goods around the world. End 60s of the twentieth
century characterized by the end of «technical nationalism». That is, the slogan that arose at the beginning of
the industrial revolution, the use of technology as a key item in strengthening the nation for its confidence in
the uniqueness of the country's innovative development and the guarantees of the diffusion of technology
among its own. International standardization leads to the need to spread knowledge and technology beyond
the borders of individual countries.

In the early 70’s of the twentieth century ISO focuses on security (environmental) issues. Particular
attention is paid to the quality of air and water. At present, attention is focused on many objects: land quality,
environmental management, renewable energy, etc. In 1987, ISO publishes its first quality management
standard. The standards of the ISO 9000 series have gradually become part of the most famous and most
popular standards. These standards are accepted by countries almost unchanged, because in the case of
application symbolize the high level (class of enterprise) and the ability to rival.

Middle of 90s of the twentieth century is characterized by the development of digital technologies. ISO
does not stand aside, but first creates an official page on the Internet, and since 2000 already even sells
standards through the site. In those years, ISO launches a series of ISO 14000 environmental management
systems. These standards provide tools for businesses and organizations that help them identify and control
their environmental impact. In 2003, ISO expanded its scope to cover new technologies such as nanotechnology
and biofuels. That is, we see that ISO monitors technological breakthroughs, helps to typify and unify
innovation, and therefore, in 2005, the Joint Technical Committee ISO and IEC JTC1 launch ISO / IEC
27001 — the standard of information security management system. The explanation for such attention to this area
is very simple — enterprises are becoming increasingly dependent on information technologies, and therefore ensuring
the requirements for this system and minimizing risks becomes more and more important in corporate practice.

In 2010, ISO actively supports work on social responsibility, which leads to the launch of the ISO
26000 standard. This is the first international standard containing guidelines for social responsibility. Since
social responsibility has become a daily part of business, the ISO 26000 has proven to be a global reference
for organizations that care about their impact on a wide range of people. In the same years, the world
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community is thinking about energy efficiency and energy saving, which is one of the most important
challenges faced by every entrepreneur. That is why ISO introduces the ISO 50001 Energy Management
Standard, which provides public and private sector management strategies for energy savings, cost savings
and energy efficiency improvements.

In 2016, ISO provides a powerful new tool for combating global disaster — bribery. The ISO 37001
standard is the first international benchmarking system designed to help organizations combat the risk of
receiving bribes in their own operations and in all their global securities systems. It has the potential to
reduce corporate risk and costs associated with bribery by creating a managed business system to prevent,
detect and deal with bribery.

— ISO 37001: 2016 defines requirements and provides guidance for the establishment, implementation,
support, review and improvement of the anti-bribe management system. The system can be independent or can be
integrated into the general control system. ISO 37001: 2016 refers to the following activities of the organization:

— bribery in public, private and non-profit sectors;

— bribery in the organization;

— bribery of the personnel of the organization acting on behalf of the organization or in favor of it;

— bribery of business partners of the organization acting on behalf of the organization or in favor of it;

— bribery of the organization;

— bribery of the personnel of the organization in relation to the organization's activities;

— bribery of the business partners of the organization in relation to the organization's activities;

— direct and indirect bribery (for example, a bribe offered or accepted through a third party).

ISO 37001: 2016 applies only to bribery. It defines requirements and provides guidance for a management
system designed to help the organization prevent, detect and respond to bribery, and enforce bribery laws and
voluntary commitments that apply to its activities. ISO 37001: 2016 does not specifically deal with fraud,
cartels and other anti-monopoly / competition offenses, money laundering and other activities related to
corruption, although the organization may choose to extend the scope of the management system to include
such activities. The requirements of ISO 37001: 2016 are general and are intended for use by all organizations
(or parts of the organization), regardless of the type, size and kind of the activity, as well as in the public,
private or non-profit sectors. The degree of application of these requirements depends on various factors.

Since 1962, when ISO adopted the first definition of the term «standardizationy, its perfection periodically
took place, reflecting the development of standardization due to the level of development of scientific and
technological progress. The current term in the interpretation of ISO has the following definition: standardization
is an activity aimed at achieving the optimal level of regulation in a particular industry by establishing
provisions for the general and reusable use of real or possible tasks [2]. This activity consists of the processes
of developing, issuing and implementing standards. The important benefits of standardizing ISO / IEC Guide
2: 2004 (Standardization and Related Activities — Common Dictionary) are improving the suitability of
products, processes and services for their intended purpose, preventing barriers to trade and facilitating
technical cooperation [3].

The security task of standardization in official international and national documents is not explicitly
mentioned, but when a separate type of document is being developed, it necessarily refers to the need to take
into account security factors, since each product has an impact on the environment at all stages of its life
cycle, from the extraction of resources to life-long processing and the need to reduce the potential negative
impact on the environment of the product. It is recognized throughout the world, and as a practical tool for
addressing these issues, as well as a tool for regulating sustainable international trade, is the guide to ISO
Guide 64: 2008 «Guidelines for addressing environmental problems in commodity (production) standards» [4].

Now the business entity in the world market informally impose such blocks requirements: 1) the quality
of production and management (ISO 9000 series of standards, ISO 22000); 2) safety, including environmental
protection and information security (series of standards ISO 14000, ISO 27000); 3) social responsibility (a
series of standards ISO 22000, the standard ISO 26000); 4) the purity of the business, including the risks of
bribery (ISO standard 37001).

When the question of unification of Europe, it was founded as the European Committee for the
Coordination of standards that have become the central body of the EU in this area. The future relationship
between standardization and legislation at the European level has been developed and is being developed by
the European Committee for Standardization (renamed from 1970) in accordance with the so-called «new
approach» to technical harmonization and standards, which were introduced in 1985 (here and below
analyzes the material on official site — www.cen.eu [5]). It is then that the European Union adopts
supranational legislation (the EU Directive) which defines the basic requirements for security and other
aspects of public interest that should be part of the goods and services sold on the single market. If necessary,
the European Commission issues standardization requests (mandates) to the European Standardization
Organizations (CEN, CENELEC — European Committee for Standardization in Electrical and Electronics —
and ETSI — the European Institute for Telecommunication Standardization) responsible for the preparation of
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technical standards and specifications, which facilitates compliance with these basic requirements. At the
same times, all national authorities must recognize that all manufactured goods (and services) in accordance
with harmonized standards are presumed to comply with the essential requirements of the relevant EU
legislation. European standards from the beginning were and remain voluntary, and therefore there is no
legal obligation for their use (EN 45020: 2006 — Standardization and related activities — General vocabulary
(ISO / IEC Guide 2: 2004 [6]). Any manufacturer (or service provider) who decides not to follow a
harmonized standard to prove that their products (or services) to meet other basic requirements.

Today, the European Committee for Standardization (CEN) is an association that includes participants
and coordinates the national standards bodies of 34 European countries. CEN is one of the three European
standardization organizations (together with CENELEC and ETSI) that are officially recognized by the
European Union and the European Free Trade Association (EFTA) as responsible for the development and
definition of voluntary standards at European level. CEN provides a platform for the development of
European standards and other technical documents for various types of products, materials, services and
processes. CEN supports standardization activities across a wide range of areas and sectors, including: air
and space, chemicals, construction, consumer products, defense and security, energy, environment, food and
feed, health and safety, health, information and communication technologies, mechanical engineering,
materials, pressure equipment, services, intelligent life, transport, packaging, etc.

CEN has shown and shows that European standardization plays an important role in the development
and strengthening of the European single market, and Europe as a political and social conglomerate.
Indicative is the fact that every European standard is recognized throughout Europe, automatically becoming
a national standard in 34 European countries, which allows businesses to sell their products or services to
consumers on a single European market.

CEN, together with CENELEC and ETSI, is recognized by the European Union as the official
standardization organization. The legal basis for this cooperation is set out in the EU Regulation 1025/2012,
which in its final version came into force on January 1, 2013 [7]. CEN brings together the expertise of all its
members, business and industry, other stakeholders, and aims to develop European standards for products,
materials, services and processes. These European standards cover advanced technology and innovation.
When European standards are correctly applied, quality, productivity and compatibility of goods and services
are ensured. They help protect the environment, as well as the health and safety of consumers and workers.
CEN also try to support the international standardization system and works closely with the International
Organization for Standardization (ISO) through the Vienna Technical Cooperation Agreement between ISO
and CEN (Vienna Agreement, 1991 [8]). The purpose of the Vienna Agreement is the simultaneous
recognition of standards at the international and European levels through better information sharing and mutual
representation at meetings. So, standardization activities should be carried out at the same level if at all possible.
Now, an edited version of this Agreement is in operation, giving priority to international standardization and
giving the ISO leadership a greater weight than previous versions. Also, a European standard based on the
ISO standard can only be reviewed for ISO leadership regardless of their original origin.

In the world, including the EU, there are technical barriers to trade and they solve these problems
through tools and requirements of standardization. According to the New Approach and Related Directives
(for example, HRN EN 45020: 2004, Standardization and related activities — General vocabulary (ISO / IEC
Guide 2: 1996; EN 45020: 1998) [9], there are «standardization», «regulation» and «technical regulationy.
There is an understanding of standardization as organizing active activities in the field of regulation, and
regulations and technical regulations are understood by Europeans as regulatory acts. It is believed that the
literal translation of «technical regulation» as «technical regulation» has led to the false understanding that in
Europe there is a system of technical regulation along with standardization.

If we return to Ukraine’s participation in the globalization process, especially in the economic sphere,
we can say that today our country is represented in 9 international, European and regional organizations for
standardization. In particular, Ukraine is a member of the International Organization for Standardization
(ISO) in 1993 and became a member of the European Committee for Standardization (CEN) in 1997, the status
of corresponding member (status envisaged especially for countries that intend to integrate into the EU).

Under the terms of membership, we can:

1) create a strong partnership that will provide some sectors of the economy privileged position in the
European market;

2) get unlimited access to European standards (EN) for adoption (adaptation);

3) provide national stakeholders to become part of the European standardization process and join the
leading European industries and companies.

The main benefits that we have to promote for stakeholders are:

1. Get direct access to the CEN and CENELEC repositories containing the accumulated expertise of the
large CEN and CENELEC network of over 200,000 experts in their industry from 34 countries.
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2. There is an opportunity to promote technical harmonization that will allow interested individuals to
enter the market with 600 million consumers and generate additional revenue.

3. Become an observer in an unlimited number of technical bodies and get the chance to form future EN
by opening the door to a European single market for yourself.

4. Participate in the meetings of the CEN and CENELEC General Assembly as observers. Get first-hand
information on strategic changes in the leading economic bloc.

We propose, based on European and international requirements, to build national standardization on the
following principles:

1. Standards are voluntary and free to use. Unlike laws, standards are not legally and obligatory. They
become obligatory, if they are mentioned in the contracts and / or legal acts.

2. The objective of standardization is to support Ukrainian legislation. The technical regulations should
include references to standards that simplify the system and allow for faster and more automatic updating of
the legislation when standards are updated.

3. Balancing between requirements that determine essential requirements for human health,
environmental safety and product quality, and self-regulation opportunities for a business entity. They can
freely choose how to comply with mandatory requirements, and automatically benefit from the presumption
of conformity for free access to the European market.

4. Standards are useful and effective in determining liability. Even if the standards are not explicitly
mentioned in the contract or regulatory act, they can be used to resolve legal disputes, especially in cases
where it is a matter of responsibility for the quality of products or regarding the issue of the security
component of standardization. Courts can use standards (in the wide sense) to decide whether the
manufacturer really followed the verified rules and did «due diligence». Thus, standards can provide legal
certainty in the application of liability.

5. Standards can help secure the rights of the consumer or other interested person. Technical standards
play a special role in the field of commercial law, because interested parties can use them to help determine
whether a product is defective or not. However, where the use of the standard was not mandatory, non-
compliance does not necessarily mean that the product or service is defective. In the end, products can be
manufactured properly, even where standards are not applied, especially when their use is voluntary.

6. Standards should ensure the rights of the parties to the contract or end-user (in particular, for
troubleshooting, delivery of a fail-safe product, or compensation for any damage that arose due to lack of
guaranteed characteristics). Standards can be used as a protector for damage detection and help identify the
subject of responsibility and distribute losses.

7. Implementation of the promotion of standardization values for economic entities. In particular, to
conduct an information policy and to emphasize the following advantages of standardization:

— improvement of their products and / or services;

— attraction of new clients;

— increase of competitiveness;

— increase of trust in business;

— reduction of errors;

— development and innovation cost reduction;

— guaranteeing the compatibility of their products with other components;

— facilitating the conclusion of contracts and fulfillment of obligations;

— facilitating the emergence of new markets;

— increase the chances of success in the application of standards within the entity of economic activity.
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HonoBuu T. I'. MizkHapoaHe 6ayeHHsI cTaHIApTH3aLIl AK 3ac00y pery/Il0BaHHS MislILHOCTI cy0’€KTIiB
rocnoJapoBaHHs B YMOBaX HeCTAOLILHOCTI Ta riodasmizaunii

Ha cb0200mi cmandapmuzayis sk 00uH i3 nPosiis CyCnilbHO-eKOHOMIUHOL hopmayii 6niueae Ha po36UMOK i
cman eocnodapioouux cyo’'ekmie. OcHosHuMU paxmopamu, sKi 6e3nocepeoHbo GNIUEAIOMb HA NOOANbULUL
PO36UMOK HAYIOHAILHOL cmandapmuszayii, € 6a2amoeeKmMopHa 306HIUIHSL NOJIMUKA, CHPIMOBAHA HA THMeZpayilo
Yrpainu ¢ €sponeticoxuti Coroz, unencmeo y Ceimositi Opeanizayii Topeieni, cnignpays 3 iHuumu Kpainamu
ceimy. Ananizyemuvcsi po3yMiHHIA CIMAHOGPMU3AYIT K OPeaHi3VIOYoi aKMUHOI OislbHOCMI 8 cghepi YNopsiOKYBaHHSL.
Brazyemvca na nomunkogicme 0ocnignozo nepekaady «technical regulationy Ak «mexHiune pe2ynio8anHay,
sAKe Npuseno 00 HenpasuibHO20 po3yMiHHA, wjo 6 €6poni die cucmema MeXHIYHO20 pezynt08aHHs NOPYY 3i
cmanoapmusayiero. Ilpononyemocsa Oyoysamu HAYiOHANbHY CUCMEMY CMAHOapmu3ayii Ha OCHOSI Ol0Ki6
BUMO2, 3ACHOBAHUX HA MINCHAPOOHOMY 00¢8i0i. Taxux 6710Ki8 8UMO2 NPONOHYEMBCS CiM.

Ki1rouoBi ciioBa: crangapTrzaliis, TEXHIYHE peryIIOBaHHs, PEryIIOBaHHs, 3aKOHOIaByl aKTH, TOCTIOAapChKa
JUSUTBHICTB, JIIKBigamis 6ap’€piB y TOPTIBIi, CAMOPETYJIISIis, JOOPOBiJIbHI Ta 000B'SI3KOBI BUMOTH.

CTBOPEHHSA HATJIAAIOBUX PAJl Y IEP)KABHUX INIIIIPUEMCTBAX
htps://doi.org/10.32849/2409-9201.2018.18.42
Yepuenko O. A.,
Kanouoam 1opuoudHUx HayK, cmapuuil Haykosuti cnigpodimuux H/{I npueammnoeo npasa i nionpuemMruymaea
imeni akademixa @. I'. Bypuaxa HAIIpH Yxpainu

Y emammi pozensoaromocs nogenu 3axoH00a8CcmMea, wo noe a3ami 3i 3MIHAMU 8 YNPAasaiHHi cyo exkmamu
0epoHCABHO20 CEeKMOopa eKOHOMIKU WLIAXOM BKAIOYEHHS 00 Op2aMi8 YHPAGNiHHA 32A0AHUX RIONPUEMCME
maKozo opaamy, K Ha2usi006d paod.

Knrouosi ciioBa: nepxkaBHe yHITapHE IMIIPUEMCTBO, JEpKaBHE KOPIOpPATHBHE ITiIPUEMCTBO, HATJISIOBA
paja, He3alle)KHi WICHH HaIrJIsIIOBOI Paju.

3akoHoMm Ykpainu «[Ipo BHECEHHs 3MiH 110 JACSIKHUX 3aKOHOJABYMX aKTIB YKpPaiHU IOAO yHPaBIiHHS
00’€KTaMH JIep>KaBHOI Ta KOMYHaJIbHOT BiiacHOCTI» Big 02.06.2016 p. Oyio BHECEHO CYTTEBI 3MIHU B YIIPABIIiHHS
Cy0’€KTaMH JIep>KaBHOTO Ta KOMYHAJIBHOT'O CEKTOPIB EKOHOMIKH IIISIXOM BKJIIOUYCHHSI JI0 OpraHiB yIpaBIiHHS
3raJlaHuX TiJIIPUEMCTB TaKOTO OpPraHy SK Harisao0Ba paja, ska B MekaX KOMIETEHIIii, BU3HAYEHOI CTaTyTOM
MiAPUEMCTBA Ta 3aKOHOM, KOHTPOJIIOE 1 pETYIIOE MisUTbHICTh KEPiBHUKA ITiIIPUEMCTBA.

BripoBakeHHST Mi>KHAPOIHOTO JIOCBILy KOPIOPATUBHOTO YIPABIIiHHS B YKpaiHi Ma€e CIPUSITH T IBUIIICHHIO
IHBECTHIIIHHOT MPUBAOIUBOCTI YKPATHCHKUX KOMITaHI Ha MIXKHAPOJIHOMY PHHKY.

Y HayKOBii JIiTepaTypi AOMIHY€ TyMKa, III0 MOsIBa HATJIAJOBUX paJl Cepesl OPraHiB YIpPaBIliHHA AepKaBHUMU
VHITApHUMH TiAMPUEMCTBAMH CHPHUITAME €(PEKTHBHIN MisSUIbHOCTI TaKUX CyO’€KTiB, OCKUIBKH YIPaBITiHHS
crae OUTBII BiIKPUTHM. BIpoBa/KeHHS IHCTUTYTY HATJISIOBUX DA A€ MOXKIIMBICTD 3aJIy4aTH JO YIPaBIIiHHS
npodeciiHuX Ta He3aNeKHUX (axiBIlB, a 1€ MA€ MiABUIIATH €KOHOMIUHI TIOKa3HUKH JISUIBHOCTI Cy0’€KTIB
JIepKaBHOTO CEKTOPa EKOHOMIKH.

Oxpemi nutanHs (opMyBaHHS Ta (QYHKIIOHYBaHHsS HATJISIOBHX paj PO3TISAANNCH Y TPAISX TaKHUX
BUeHHMX, sk: O. M. Binnuk, JI. B. 3aguxaiino, O. P. Kidenko, 1. B. JIykau, /1. I. ITorpiouwuii, I. B. Cnacu6o-
®areepa Ta iHIII.

MeToro J0CTIKeHHS Y MeXKax JaHOi CTaTTi € OrJisi] MPoOIeMaTHKH, TIOB’A3aHOol 31 3MiHAMH B YIIPaBJIiHHI
Cy0’€KTIB JIep’KaBHOTO CEKTOpa EKOHOMIKH, SIKi BiIOYITUCS 3 HAOpaHHIM YMHHOCTI 3akoHOM YKpainu «IIpo BHECEHHS
3MiH JI0 ISSIKMX 3aKOHOJIABUMX aKTiB YKpaiHH II0JI0 YIIPABIIIHHS 00’ €KTaMH JISpyKaBHOT Ta KOMYHAJIBHOI BIIACHOCTI.

JOiNbHICTE CTBOPEHHS HATJISIOBOI pajy SIK OpraHy KOHTPOJIO, HIO IMOKIMKAHUHA 3aXHINAaTH iHTepecH
BJIACHUKIB KOMIIaHil, BU3HaHAa y 0araTboxX KpaiHax cBiTy. B KopropaTWBHHX HiANPHEMCTBAX KOMIECTEHIIIFO
HarJISI0BOT pajidl PO3MIISAAIOTH 3 MOJIOM Ha TPU TPYNU: 1) MOBHOBaXKEHHS MO0 KOHTPOJIIO 32 pOOOTOO
BUKOHABYOTO OpraHy (yKJIaJeHHS Bijl iMEHI TOBapUCTBa KOHTPAKTy 3 KEPiBHUKOM, 3aTBEP/UKECHHS YMOB
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