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Y cmammi Oocniosxcyemovca ¢henomen anmuemamuzmy y npusamuomy npasi, axmyaibHiCmb K020
IPYHMYEMbCA HA NPOMUPINYAX MIXHC IHMeEpecoM 0epiHcasu ma aMOHOMHUMYU CYO 'EKMAMU ePOMAOAHCLKO20
cycninecmea. Bucsimniolombca 3aeanvhi 3acadu aHmuemamusmy ma 6U3HAUAIOMbCA AKMYANbHI HANPAMU
00CHIONHCEHHS MeMAMUKY AHMUEemMamusmy y npusamHomy npasi.

Kuto4oBi ciioBa: anmuemamusm, emamusm, npusamue npago, 0epicasa, cPOMAOAHCbKE CYCHIIbCMBO.

AHTHETaTU3M — (QUIOCO(PCHKO-TIONITUYHA TEeYis, sKa BiloOpa)kae MOTISIIU JIEPKABHOTO HETaTHBI3MY,
BIZIMOBITHO JI0 SIKOTO COINAJIbHUI YCTPIii € MOXKIMBUM 0€3 JieprkaBu a0o T poJib Mae OyTH 3BeZieHa 10 MIHIMyMY.

VY cyuacHHX yMOBax Jep:KaBy HE MOXKHA PO3IIIAAATH K JKEPEo COIaIbHOTO Ta MOPAJIbHOTO JINXa,
IO 3aBXKIM JISKATh B OCHOBI AaHTHETATUYHUX MOTIIIB, aJpKe JIIOJChKAa icTopis i TOCBiJ coIialibHO-
OpIEHTOBAaHUX KpaiH JOBOJIUTH JOIIBHICT CaMe COIabHO-ICPKABHHUIIBKOTO YCTPOIO. AJie Jep:kaBa Mae
NPUHOCUTH KOPHUCTh HE JIMIIE TOJITHYHIM eNiTi, BUCTymarouu 3acoboM ii 30aradeHHs W MiAKOpEHHS
HaceJIeHHS IIeBHOT TepuTopii. BoHa Mae cTatu iHCTpyMeHTOM 3a0e3MeueHHs 3aralibHOTO COLIalIbHOTO OJara.
[Ipote Take BiAHOLIEHHS A0 JEPKABH BXKE € IPOSBOM MPOTHIICKHUX aHTHETATU3MY TOTIIS/IIB, TOOTO €TaTH3MY.

B nmitepaTypi HEOJHOPa30BO 3a3HAYANOCH MPO TE, IIO AHTHETATH3M € CIOKOHBIYHOIO HAIliOHAJIHHOIO
PHUCOI0 YKPATHCHKOI €KOHOMIYHOI M MOJIITUYHOT MEHTAIBHOCTI, 110 BHUSBISETHCS B MPArHEHHI MOKJIAIATUCS
Ha ceOe, a He Ha JiepkaBy uM 1i opranu. Lls puca 3yMoBiIeHa €THIYHO U ICTOPUYHO, aJPKE Maiike TUCIUOIITTS
Ha YKpalHCBhKMX 3eMJISIX Di3HI JiepKaBu OyiM, Hacamrepell, OpraHaMd 4y>KOPIJIHOTO HAaI[lOHAIBLHOTO M
COLIIAILHOTO THOOJICHHS, 2 TOMY YKpaiHIl OyJiu BUMYIIEHI CaMOCTIHHO BHpINIyBaTH cBOi mpobiemu. I3
HaOyTTsAM YKpaiHOIO HE3aJeKHOCTI CUTYaIlisl 3MIHHJIACh JIMIIE €THIYHO, aJKe JiepKaBa cTaja iIHCTPYMEHTOM
HE YyXOPiJHOTO, 8 BHYTPIIIHOAEPKABHOTO THOOJIEHHS OUTBIIOCTI HACEIEeHHS HAI[IOHATLHOI MOJIITHYHOO
emitoro. CaMe TOMy aHTHETaTU3M TIPOJOBXKYE OYTH OJHIEIO 3 XapaKTEPHUX MEHTAJIbHUX PHUC YKPATHCHKOTO
CYCIUIBCTBA. SICKpaBUMH TPHKIAJAaMU TOMY € 3Ha4YHHH OOCST TpyAoBOi eMirpamii yKpaiHIiB 1O iHIIHX
KpaiH, BHHUKHEHHS PI3HOMaHITHUX «CIpUX» cXeM J0o(iHaHCYBaHHS THX cep, SKi TpaIuLiiHO € OI0PKETHUMH,
MPOTE Ha SAKI HEAOCTATHBO BUALISETHCS OFOKETHUX KOIITIB (HacaMIiepe ] OCBiTa Ta MEAMIIMHA) TOIIO.

Bynp-sike mpaBo, sk myOJiuHe, Tak 1 MpWBaTHE, € MOPOHKEHHSIM JepKaBU 1 He MOXeE iCHyBaTH 0e3
nepkaBu. be3 nepkaBu abo 3a crnaOkoi Aep:kaBU MPaBOBI MPUITUCH BTPAYarOTh CBOIO IOPUIUYHY MPUPOITY
(3abe3neueHHs MOXKITMBICTIO 3aCTOCYBaHHS JIEPKABHOTO MPUMYCY) Ta CTAIOTh HOPMaMH MOpPaJi YH 1HITUMH
comianbHUMH peryisiTopamu. Came TOMy TpHBATHE MPaBO HE MOXE iCHyBaTh 0e3 JepkaBu 4M y cialOKiit
JIepkaBi. B Takmx colialibHUX YCTpOsSX NpUBaTHE MpPaBo, HaMBIpOTiAHIIIE, 3BEAETHCS JO 3BHYAIB, SKi
3a0e3MeUyIOThCS «IPABOM CHJIBHIIIOT0», TOOTO 3arp0o3010 0aHaTBHOTO (Pi3UYHOTO MPUMYCY.

Pa3zom 3 THM B OCHOBI ITPUBAaTHOTO TpaBa JIKHUTH i7ies IPUPOJHOTO TpaBa, a TOMY IPUBaTHE MPaBo, Ha
BIIMIHY BiJ ITyOJI4HOTO, € TI€I0 YAaCTMHOIO IpaBa, 110 HaWMEHINI 3aJeXUTh Bil Aep:kaBu. BoHo peryimioe
BiIJTHOCHHHU MIX IOPUANYHO PIBHUMHU Cy0’ €KTaMH 13 3aCTOCYBAaHHAM NEPEBAKHO AUCTIO3UTHBHHX 3acai, TOOTO
B cepl IMPUBATHOTO MpaBa MOro yyaCHUKaM, 3a3BHYaii, HaJa€ThCs MOXKJIMBICTH CAMOCTIHHO PEryJtOBaTH CBOI
BiJTHOCHHU. IMIIepaTHBHI X MpaBwiia B MPUBATHOMY IIPaBi € CKOPIII BUHATKOM, Hi’)K HOPMOIO.

Jyxe BIy4HO XapaKTepU3yIOTh MPUBATHE TPaBo BifoMi ykpaiHchki gocmignuku €. O. 1 O. 1. XapuroHosw,
Ha TyMKY SIKUX BOHO:

«1) rpyHTyeThCS Ha BU3HAHHI JIOAWHH (0COOM) CAaMOCTIHHOI MIHHICTIO: JIIOJAMHA BU3HAETHCS HE
3aco0oM, a METOIO TIPaBa;

2) TOKJIMKAaHE PperyjiioBaTH BiTHOCMHH MK TNPUBATHUMH 0cOo0aMH, 3a0e3Medyloud «CyBEepeHITeT»
KOYKHOT;

3) cTaBUTH Ha YiIBHE Miclle TIPUBATHUI 1HTEpEC: aKIEHTYE yBary Ha €KOHOMI4HIH CBOOOI, BITBHOMY
CaMOBHpPaKEHHI Ta PIBHOCTI TOBAPOBUPOOHHUKIB, 3aXHCTi TIPaB BIIACHUKIB (y TOMY YHCII Bil CBABOJI IEpIKaBH);

4) BUXOIUTH 3 MOXIIMBOCTI BIILHOTO BOJICBUSIBIICHHS MPUBATHUX CY0 €KTIB MPH peaizamii iXHiX Mpas;

5) npuryckae MUpOKe BUKOPUCTAHHS JOTOBIPHOT POPMU peryTiOBaHHS UBIIFHIX BiJIHOCHH;

6) MICTUTh HOPMHU, SIKi 3BEPHEHI 70 Cy0’€KTUBHOTO MpaBa i 3a0e3Meuy0Th HOro CyI0BUI 3aXHUCT;

7) XxapakTepu3y€eThCs MepPeBaKaHHIM JTUCTO3UTUBHUX HOpM» [1, c. 107].

BHacniziok cBO€T Mpupoay NMpUBaTHE MPABO BUXOHUTH 32 MEXKi OKPEMHUX JIepKaB i Ha0yBae MIKIEPKaBHOTO
3HayeHHA. [IpHKIagoM HBOTO € TMOsABAa TAaKUX MO3aJep>KaBHUX CHCTEM DETYJIIOBaHHS fK, Hampukiaf, lex
mercatoria, [HkoTepmc Tomo. OTxke, 3B’ 530K MPUBATHOTO TPaBa 3 KOXKHOK KOHKPETHOIO JEPKaBOIO € JOBOII
YMOBHUM 1 TIPOSIBIISIETBCSL MEPEBAKHO Y BHUIUISAAI OKPEMHX OOMEKEHb UM 3a00pOH, a TaKoX TOJi, KOJIU
MOTPIOHO CUJIOKO JCPIKABHOTO NIPUMYCY 3a0€3MICUNTH BUKOHAHHS MTPUBATHOIPABOBUX 000B’SI3KIB HA TEPUTOPIi
KOHKPETHOI IepXKaBH.



[Ipote B pamMkax oKkpeMHX KpaiH NPUBATHONPABOBI BiITHOCHHU 3aJIe)KaTh HE JIMIIIE B/l MPUBATHOIPABOBUX
HOPM, a H Bil myOIiYHO-TIPAaBOBOTO PETYIIOBAHHS, & TAKOX B/l JISUIbHOCTI OKPEMHX ITyOJIYHUX IHCTUTYIIIH,
Hacamriepe] cyaiB. Tak, mpaBoBi MO3MIIIT BUIIIOTO CYIOBOTO OPTraHy MOXKYTh 3BECTH HaHIBEIlb OKPEMi TTOJIOKEHHS
MPUBATHOIIPABOBOTO 3aKOHY, II0 MAEMO 13 3aCTOCYBaHHsI 3aBJATKy MPH YKJIaJCHHI MOMEPEIHIX AOTOBOPIB
KYHIBIIi-TIPOJIayKy HEPyXOMOTO MaiiHa. barato moyioskeHp MOoJaTKOBOTO 3aKOHOJIABCTBAa a00 3aKOHOJaBCTBA
NPO CTATHEHHS OKPEeMHUX 300piB/MJIaTexkiB poOssITh (GaKTHYHO MEPTBUMH JAEsKI NPUBATHONPABOBI HOPMH,
OCKIUTBKM X 3aCTOCYBaHHS CTa€ €KOHOMIYHO HeBUTimHMM. Tak, B VYkpaiHi (akTHYHO HE YKIAJAIOTHCS
JIOTOBOPH TIPO CIUIATy alliMEHTIB, OCKUIbKM TaKi JOTOBOPH MHiIJISATaloTh O0OOB’S3KOBOMY HOTapialbHOMY
MOCBIZIUCHHIO, BapTICTh SKOTO (Jep:kaBHE MUTO abo IulaTa MPUBATHOMY HOTapiycy) CTaHOBHTH 1% Bciel
CYMH aJiMEHTIB 3a Bech 4yac iX oTpuManHs. [Ipyu npomy GakTHUHO TaKWil caMHid JIOTOBIp MOKHA YKIIACTH B
MOPAAKY YKJIaAeHHS MHUPOBOI YTOAM B paMKax CyJOBOTO PO3MIALY CIpPaBU MPO CTATHEHHS aliMEHTIB, He
BUTpAYaAIOYH Ha Ie B3arayi OyAb-sSKUX KOIITIB.

BomHouac npobiema IOCiIKeHHS TOJISrae y HU3I1 PU3HKIB 00’ €KTHBHOTO Ta Cy0’ €KTUBHOT'O XapaKTepy,
cepeq SIKUX 3yMUHUMOCH Ha TaKuX:

1) Ha po3poOKy Takoi TeMaTWKW BIACYTHIH 3amHUT 3 OOKY: OyAb-SIKUX IHCTUTYTIB AEPKaBU — TJIaBH
JiepKaBu, OpPTaHiB 3aKOHOAABYOi, BUKOHABYOI a0 CyIOBOI BJIaJH; OpraHiB MICIIEBOTO CaMOBPSIyBaHHS,
MepeBaKHOI OUIBIIOCTI TPOMAISIHCHKOTO CYCIIJIbCTBA TOMIO. Y BUMIAIKY pO3pOOKH IIi€l TeMHu OKpeMuMH il
pe3ybTaTaMi MOXKYTh CKOPUCTATHCh Y HENOOPOCOBICHHH CrOciO Juist OOIpyHTYBaHHS! pyHHIBHOI TONITHKA
(pethopM) 111010 3MEHIIICHHS COLiaJIbHUX 3000B’3aHb JIEPKaBU MEPe]] BUUTEIIMH, METUKaMHU, HAYKOBIISIMH,
MIEHCIOHEPaMH, CTYJICHTAMH, I[JIOI0 KaTerOpi€l0 XBOPHX TOIIO, IO MOXE CIHPUYMHUTH 3aCTOCYBaHHS
JIepKaBHOT MOJMITUKH «COIia-IapBiHi3MYy», KOJIM KOXKEH Ma€ BIJKUBATH CaM, Ta BUKUBAIOTh JIMIIE CHUIIBHIII;

2) B yMOBax CyTT€BOI MPUMITHBI3aIil HAYKOBOTO JUCKYPCY Y BITUM3HSHIN MpaBOBiil HayIll Taka TeMa
Oyzae crnpuiMaTUCh HAyKOBHUM CITIBTOBAPUCTBOM SIK 3ariOJNIEHHS Yy HAyKoBi aOcTpakuii Ta GopManbHUi
BiJIpUB HayKOBOT TEMaTHKH.

3arasibHi 3acaJil aHTUETaTH3MY MOKHA BHUBECTH 31 3MICTY IPUHIIUITY BEpPXOBEHCTBA MPaBa, OCKIIBKH, K
3a3Ha4YeHO Y JOMOoBiai €Bpomelickkoi komicii «3a meMokparito 4depe3 mpaBo» (BeHemificbkoi komicii)
«BepxoBencTBo mpasay» Big 04.04.2011 Ne 512/2009 «mpeameTroM BEepXOBEHCTBA TpaBa € 3/1iHCHEHHS BIaIu
1 CTOCYHKH MiXK 0COOOIO Ta JIEpkKaBOIOY.

VY HalioHAJIEHOMY IpaBi WiTKe 3BEPHEHHS 0 i/iel aHTHeTaTH3MY (B TOMY YHCHI U Y cdepi MpUBaTHUX
BIZTHOCHH) TIpocTeXyeThest y cT. 19 Koncrurynii Ykpainu, 3riJHO 3 SKOIO «IpaBOBUI MOPSIOK B YKpaiHi
IPYHTYETBCSI Ha 3acafax, BIIMOBIAHO O SKUX HIXTO HE MOXe OYTH NMPHMYIICHHH pOOUTH Te, IO He
nependaueHo 3akoHONMABCTBOM. OpraHu Jiep»KaBHOI BIagy Ta OpPraHW MiCIEBOTO CaMOBPSIyBaHHS, iX
MOCa 0Bl 0coOM 3000B’sI3aH1 AISITH JIUIIE HA MiJCTaBl, B MEKaX TIOBHOBa)XXEHb Ta y CIOCIO, 110 mependaueHi
Koncturyiiero ta 3akoHaMu Y KpaTHmy.

Bumesranani 3acaam koHkperusopaHi y pimeHHi KoncruryniiiHoro Cyay VYkpainu Big 16.04.2009
Ne 7-pn/2009 y cripaBi 32 KOHCTUTYIIHHAM MOAAHHSAM XapKiBChKOT MICBKOT pajiy 100 O(illiifHOTO TIyMadyeHHs
MOJIOKEHb YacTHHU apyroi cratti 19, crarti 144 Koncturynii Ykpainu, cTarTi 25, 4acCTUHN YOTHPHAIAUATOL
cTarTi 46, yacTuH nepuioi, aecatoi crarti 59 3akony Ykpainu «IIpo micueBe camoBpsiayBaHHS B YKpaiHi»
(cripaBa Ipo CKacyBaHHS aKTiB OpPraHiB MiCIICBOTO CAMOBPSITyBaHHS).

3okpema, B a63. 5 m. 5 Bumesraganoro pimenHs «Koucturyuiitauit Cyn YkpaiHu 3a3Hadae, 10 B
Koncrurymii Ykpainu 3akpiIlieHO MPHHIHIL, 32 SKAM IpaBa i CBOOOIM JIFOIUHM Ta 1X rapaHTii BU3HAYAIOTh
3MICT 1 CIIPSIMOBAHICTh AIsUTLHOCTI JCpXKaBH, siKa BIJMOBITA€ Mepen JIOAMHOI 332 CBOIO MisUTbHICTH (CT. 3).
Oprany MiCIIEBOIO CaMOBPSAYBaHHS € BiAMOBIIaJbHHUMH 3a CBOIO [ISUTBHICTh TEpe]] FOPUIUUYHUMH 1
¢iznunumMu ocobamu (ct. 74 3akoHy). TakuM YMHOM, OpPTaHH MICIIEBOTO CAMOBPSTyBaHHS HE MOXYTb
CKaCOBYBATH CBOI MOMNEPEHI PIllICHHS, BHOCUTH IO HUX 3MIHH, SKIIO BIAMOBIAHO /10 MPUITUCIB IUX PillIEHb
BUHUKJIM TPaBOBITHOCHHHM, IOB’s13aHI 3 peaji3ali€lo MEeBHUX Cy0’€KTHBHHX MpaB Ta OXOPOHIOBaHHX
3aKOHOM IHTepeciB, i Cy0’€KTH LUX MPaBOBIAHOCHH 3alepedyloTh MPOTH IX 3MiHM 4u npunuHeHHs. Lle €
«TapaHTi€l0 cTabUILHOCTI CYCHUTbHUX BITHOCHH» MiXK OpraHaMH MICIIEBOTO CaMOBPSTyBaHHS 1 TPOMasiHAMU,
MOPOKYIOUH Y TPOMAJISIH BIIEBHEHICTh Y TOMY, IIIO IXHE iCHYIOUYE CTAaHOBHILE HEe Oye MOTipIIeHe NPUIHHATTIM
OUTBII MI3HBOTO PIMICHHS, IO Y3TOKY€EThCS 3 TIPABOBOIO TIO3UIIE€I0, BUKIAJCHOIO B a03alli APYroMy IyHKTY
5 moruByBanbHOi yactunu Pimenns Koncruryuitinoro Cyny Ykpainu Big 13 tpaBHst 1997 poky Ne 1-3m y
CIPaBi IIOJI0 HECYMICHOCTI JCMyTaTChbKOI0 MaH/IaTa.

HenopmatiBHI paBOBi aKTH OpPraHy MICIIEBOI'O CAMOBPSITYBaHHS € aKTaMU OJJHOPA30BOTO 3aCTOCYBaHHS,
BUUEPITYIOTh CBOIO if0 ()akTOM TXHBOTO BUKOHAHHSI, TOMY BOHH HE MOXKYTh OyTH CKacoBaHi 41 3MiHEHI OpraHoM
MICIIEBOTO CaMOBPSTyBaHHSI ITiCJIsI IX BUKOHAHHS.

Y LK VYkpainu ogHUM 3 BUSBIB aHTHETaTH3My € CT. 19, B sKil 3aKpillJICHO MpaBa Ha CaMO3aXUCT
UUBUIBHUX TpaB (HEIOpPUCIUKIIIHA (popMa 3aXHCTy TaKOXK € BUABOM aHTHeTaTH3My): «1. Ocoba mae mpaBo
Ha CaMO3axHCT CBOTO IMBUIBLHOTO ITpaBa Ta IpaBa iHIIOT 0COOH BiJl MOPYIIEHb 1 MPOTHIIPABHUX IMOCSATAHb.
CaM03ax1CTOM € 3aCTOCYBaHHS 0c0o000 3ac00iB MPOTHUI, SIKIi HE 3a00pPOHEHI 3aKOHOM Ta HE CylepedaTh
MOpallbHUM 3acajiaM cycmiibeTBa. 2. CriocoOM camo3aXxWCTy MaroTh BINNOBIJATH 3MICTY IpaBa, IO



MOpYyIICHE, XapaKkTepy [ii, SKUMU BOHO MOPYIIEHE, a TAKOXK HACIIAKAM, IO CIIPHYUHEH] [TUM TTOPYIICHHSIM.
Cnocobu caM03axuCTy MOXKYTh OOHPATHCS CaMOI0 OCOOOI0 UM BCTAaHOBIIIOBATHUCS IOTOBOPOM ab0 akTamMu
LIUBIABHOTO 3aKOHOJABCTBAY.

OTxe, Ha Hally IyMKY, BHCOKAa CTYIIHb CaMO3aXHCTy TPUBATHUX TPaB € XapaKTEPHOI O3HAKOO
TPOMAJSIHCBKOTO CYCIIUIBCTBA, B SIKOMY IIPHUBAaTHE NIPAaBO BUCTYINA€ IHOro €JIeMEeHTOM, SIKUil «OpraHidyHO
BIIACTUBHH HOMy, IO CIYT'Y€ PETYJATOPOM BHYTPIIIHIX BIIHOCHH y HBOMY i 3aco00M 3a0e3medeHHs
IHTEpeciB HOTo 4JIEHIB CTOCOBHO OJ{HE OAHOTO» [1, C. 97].

IaTerpaniiini nponecw, 1o BigOyBarOThCS B YKpaiHi 3 METOIO ajanTallii BiTYM3HSIHOTO 3aKOHOJaBCTBA
1o acquis €C, crpsMOBaHi Ha CTBOPEHHS OCHOBHHX IOJTITHKO-IIPABOBUX Ta OpTaHi3allifHUX 3acajl ajamnTartii
3aKOHOAABCTBA Ta 3a0€3MEUYEeHHs €AMHUX MiOXOIIB 10 HOPMONPOEKTYBaHHs, sIKi 3a0e3neduyBanu O, y mepiry
4yepry, COpUATINBI €KOHOMIUHI IepeTBOpeHHs y Aepxasi. KoprnopaTuBHe mpaBo SIK MiAraiy3b OPUBAaTHOTO
npaBa Ma€ YHOPMOBYBATH €(EKTHBHUI MEXaHi3M IMPaBOBOTO PETYIIOBAHHS KOPIOPATHBHHUX BiJHOCHH, SKi
BHHHKAIOTH y cepi MiampHEMHHIITBA.

Bopnouac nep:kaBa Mae OyTH 3allikaBieHa B SKICHOMY peryJIIOBaHHI KOPIIOPAaTUBHUX BIAHOCHH, ke
BOHa SIK Cy0’€KT MpPaBOBIIHOCHMH € BIIACHUKOM MaiiHa Ta y4YacHMKOM B 0araTbOX MiANPHEMHHUIBKHX
ToBapucTBax. JlepkaBa BHCTYNae HE JIMINE PETYISATOPOM KOPIOPATHUBHUX BIHOCWH, a W iX YYaCHHKOM.
ToMy HaraJpHOI 3aIMIIAETHCA IpoOJieMa IIEPEOCMHUCICHHS IPAaBOBOTO PETYJIIOBAaHHA KOPIOPATUBHHUX
BIJHOCHH Ta NPOIMO3MLIii LIOA0 iX YAOCKOHAJIEHHS 3 YypaxyBaHHSIM HAaKONHWYEHOro NocBigy kpain €C,
3aCTOCYBaHHs YHUHHOTO 3aKOHOJABCTBA, PE3YJIbTAaTiB HAYKOBHUX JOCHIKEHb Ta BUCIOBICHUX MPABOBHX 111€H.

Pazom i3 TuM citij BKa3aTH Ha MO3WTUBHI aClEKTH MPABOTBOPEHHS y cdepi KOPIOPATUBHOIO MpaBa.
Wnerses it mpo mopmu LK Ykpainu, GiLIbIIiCTh 3 SKHX HOCHTH AMCIOSHTHBHHI XapaKTep 3 MOXIIMBICTIO
BPETYJIIOBaHHS KOPHOPAaTUBHUX BIIHOCMH B YCTaHOBYMX JOKYMEHTaxX Ta iHIIMX KOPHOPATUBHHUX aKTax
IOPUINYHKUX OCi0, BICYTHOCTI EHTPaIi30BaHOTO BIIMBY JEPXKaBH Ha iX yHpaBiiHHS TOLIO.

BopHouac nepikaBa BIPOJIOBXK OCTaHHIX POKIB aKTHBHO IMPOBAAUTH POOOTY MIONO KOpIOpaTu3amii
CTPAaTEriuHO BAXJIMBUX ACP)KABHUX MIANPUEMCTB, OCKUIBKU AJISI €KOHOMIYHOTO PO3BUTKY KpaiHH Ba)<JIMBE
3HaueHHS Ma€ 3allydeHHS iHO3eMHOTO KalliTaly Ha BITYM3HSHHMHA pHHOK KamitamiB. 3okpema, HAEK
«Eneproarom» y 2015 p. Oyn0o po3pobneno i BuHeceHo Ha posrisia Kabinery MinicTpiB YKpaiHH MPOEKT
3akoHy VYkpaiHu mnpo koproparm3auito Kommanii. HeoOximHicTh mepexomy Bijg yHITapHOT QopMu 10
akuioHepHoro ToBapuctsa 3 100% nepxkaBHOIO BIIACHICTIO OOTpyHTOBaHA HE JIMIIE BUMOTAMH MIXKHAPOIHHUX
kpeautopiB — €bPP, €Bpoatom Ta iHIMX MOTEHLIHHUX IHBECTOPIB y PO3BUTOK ATOMHOI €HEPreTHKH B
VYxpaiHi, a i BnpoBamkerasm 3 2017 p. HoBoro ¢opMaTy SHEPrOPHHKY.

VY 2017 p. HamionanbHa KoMmicig 3 IIHHUX manepiB i GoHIOBOTO pUHKY YKpaiHU MpUHHSIA PIICHHS
po peectpartito BUIMycKy akiii [TAT «YKp3ami3HUID», Io0 3yMOBJIEHO IHTEpECOM KOMITaHii 10 po30yI0BH
e(eKTHBHOI CUCTEMH KOPIIOPATHBHOT'O YNpPaBIiHHS, 3aCHOBAHOI Ha BIIKPUTOCTI, MPO30POCTi, 1€ HAAACTh
MOYJIUBICTh BCTAHOBUTHU NIEPCOHANBHY BiAMOBIAANBHICTh KEPIBHUKIB 38 KOHKPETHHI HAMpsIM TisUTbHOCTI. Sk
3azHauyae kepiBHUITBO [TAT «Ykp3ami3HuIs», KoprnopaTu3allis «BiIUMHUTH JBEPi» I IHO3EMHUX iHBECTOPIB,
10 03HAYa€ HOBI CYTTEBI MOKIMBOCTI OHOBIICHHS 3aTi3HUYHOI iHQPACTPYKTYPH 3a paxyHOK iHBECTOPIB, SKi
BiTYYIOTh Ha cOOi KIIIEHTH, TACAKUPHU Ta BAHTAXKOBIIPaBHUKH.

Bapro BimzHaunTH # cipoOy Kopropatu3zamii «YkprnomTn», sika y 2017 p. BUITycTHIIa akii BapTicTIO
6,5 mupn rpH. TakuM YMHOM, KOMIIAHis TeEpeTBOpWIIAcsS 3 JAEPKaBHOTO IMIANPHEMCTBA B MyOiivyHe
aKI[IOHEpHE TOBAPHUCTBO, METOIO SIKOTO € 3ay4eHHS KOIUTIB HAa PO3BUTOK KOMIIaHil, CTBOPEHHS HE3aJIeKHOT
HATJISA0BOT pajiv, BUPOOJICHHS HOBUX CTPATETiid B YIPaBIiHHI KOMIIAHIEI0, IHBECTYBaHHS Y HOBI IPOTPaMH,
HOB1 MOIJIMBOCTI IIOJJ0 PO3NOPSIKEHHS HEPYXOMICTIO, 3aJIy4eHHS IHBECTOPIB Ta MapTHEPiB TOLIO.

OTke, 3 HABEJICHOTO BUILTUBAE, [0 KOPIOPATHU3ALIisl CIIPHSIE, 3 OAHOTO OOKY, YIOCKOHAIEHHIO CHCTEMH
KOPIIOPATUBHOI'O YIPaBJIiHHS MIJISIXOM BiAIUICHHS MEHEIXMEHTY Bil BIaCHUKA TA CTBOPEHHS HE3AJIEKHOTO
Opraty, a came HarisIIOBOI Pajy, IO KOHTPOJIIOE MisIbHICTh MEHEIKMEHTY, CIIPHUsIE peasizalii KopnopaTUBHUX
NpaB BJIACHHUKIB Ta CTBOPIOE MEXAHI3MH U YCYHEHHS! MOXKIIMBOCTI 3JI0BKUBAHHS TUMH K KOPIIOPATUBHUMHU
MpaBaMH, a 3 IHIIIOTO 00Ky, HaJ[a€ MOXKJIMBICTH IHO3EMHHUM Ta BITYHU3HSIHUM IHBECTOPAM IIPALFOBATH 3 TIPUBATHOIO, &
HE JepkaBHOIO (POPMOIO BJIACHOCTI, SIKa € OLIBII 3pO3YMINIO0, Ta Haae OLIbIIe MOXIIMBOCTEH BUTHHO YKIaIaTH
JOTOBOpH, B TOMY 4MCJII Ha OipkaX, MpoJaBaTH NMPOIYKLII0 HAa PHUHKY Ha MIANPHEMHHULBKUX 3acajax, a
TaKOK 3aJTy4aTy KPeJUTHI KOLITH TOILIO.

[lizcymoByrouM BHUIlIEHaBeleHEe, MOKHA OJHO3HAYHO CTBEP/KYBATH, IO 3aKOHOJABYi 3MiHH y cdepi
PETyJIIOBaHHSA KOPIIOPAaTHBHUX BIJHOCHH HOCAThH SIKICHMHM IO3UTHBHHUI XapakTep, MOCIa0JIOITh BIUIUB
JepKaBU y MPaBOBOMY IPOCTOPi Ta BU3HAYAIOTH 11 MiCLE SIK IOPUIMYHO PIBHOTO YYacHHKA [UBUILHUX BiTHOCHH
nopsiA 3 HIIMMU IOPUAMYHUMH 1 Qi3MYHUMH ocoO0aMu OpaTé ydacTb y MiANPHUEMHHULBKIA AisSIBHOCTI Ha
MPUBATHONPABOBUX 3aCa/iaX 32 YMOBH HaJIS)KHOI MPAaKTUYHOI peanizamii 3aporoHOBaHUX HOBOBBEICHb.

3HavYeHHS JepyKaBH, HacaMIIepesl, TIOJSTae y MpaBOTBOPUIH MisTTFHOCTI (HAIIPAITFOBAHHS KOHIICIIIT CTPYKTYpPH
3aKOHOAABCTBa, L0 OXOIUIIOE c(epy pEeryiroBaHHS NPUBATHONPABOBUX BiTHOCHH, (HOPMYBaHHsS 3MicCTy
MPaBOBHX HOPM B IIPUBAaTHOMY IpaBi, BU3HAYEHHS MiCISl TAaK 3BaHMX KOMIUIEKCHHUX Taly3eil paBa y cucTemi



NPUBATHOTO TIpaBa TOIIO). [HITUM HANpsIMOM € TpaBopeatizalis y cdepi MPUBATHOTO TpaBa, IOB’s3aHa 3
PO3BUTKOM PHHKOBOi €KOHOMIKH, MOTPEOH SKOI, 32 BEIIMKUM paxyHKOM, i 3a0e3ledye IpHBAaTHE IIPaBo.
Pa3om 3 TUM npUBaTHE MPaBO € PECYPCOM, KU 30aTHUI YUHUTH K CTPUMYIOUY, TaK i CTUMYJIIOIOUY Jil0 Ha
eKOHOMIKY. EKOHOMika 00’€KTUBHO NPUBHOCHUTE y cepy Aii mpaBa i cTae 3aleKHUM BiJl HUX, MPH LOMY
3aKOHM CKOHOMIKH, HE BHUCTYIAalOYH 00’ €KTUBHHMHU 3aKOHOMIPHOCTSMH, CHPUHMAIOTHCS 4Yepe3 MOBEHIHKY
YYaCHHKIB CYCIUJIbHUX BiTHOCHH, Ha SKY 3MIHCHIOETHCS BIUIMB IPABOBHUMH 3ac00aMU, SKi BPaxXOBYIOTh/HE
BPaxOBYIOTh €KOHOMIYHY cUTyauito. [IpaBo He MOKe BU3HABATHCS IHCTPYMEHTOM MOIOJIAHHS €KOHOMIYHOT
KpH3H, ajle LiJIKOM MOXE BHCTYIUTH 3acO00M 3MEHIIEHHS MaciuTaly i HacmigkiB. JlisibHICTH Aep:KaBH
CTOCOBHO TIPUBATHOTO TIpaBa BKIIOYa€e i (popMyBaHHS CTIKOTO PO3YMIHHS TOTO, IO TIPABO — II€ HE TiJIbKH
00MEXyBaTbHUH 1 KapallbHUH MEXaHi3M, 110 3aCTOCOBYETHCS ACPKABOIO IO TIPABOIIOPYITHUKIB, a i cHcTeMa
rapaHTii 1 3aX0iB 3a0e3MeveHHs] 0COONCTUX CBOOO, Cy0’ €KTHBHHX TIPaB, 3aKOHHUX iHTEpeciB (i3MYHUX Ta
opuanuHuX oci6. [y mpuBaTHONPAaBOBOI CBIIOMOCTI MpUTaMaHHWHM, MEpII 3a Bce, IHAMBIAYyami3M, IO
3aXUINAETHCS JICPIKABOI, KOJIM JCpKaBHI 3aBJaHHS MarOTh OOMEKEHHsI, MOB’sI3aHi 3 IHTEpecaMu 1HAUBIIIB,
KOJIM JieprKaBa MPaBOBUMH 3ac00aMH 37aTHA OOMEKUTH 1 CBOE CBABULI, 1 (DAKTHIHI MOKIMBOCTI COIIaIbHO
1 EKOHOMIYHO OiNTBIII MOTYTHIX CyO’€KTIB 1 HaBiTh OKpEMHX TPYI. Y IIbOMY KOHTEKCTI HEOOXiTHO BUSBUTH
OanaHc MK iHOMBiTyalbHUMH iHTEpecaMH Ta iIHTepecaMH IpyNH, CyMapHi iHTepecH OUIbIIOCTI He IOBUHHI
MaTH BU3HAYAILHOT'O 3HAYCHHS.

Berymaroun B emoxy rioOamizartii 1 yiGepanmizarmii TOPTiBI Ta iHBECTHINH, iHTErparii B eKOHOMIdHIN
cepi (3acHyBaHHS €BpOCOI03Y, 3alPOBAPKEHHS €IMHOTO TPOMAJSHCTBA, 3alPOBAKEHHS CIJIBHOI TPOIIOBOT
OJIMHUIII TOIIIO), YHi(IKaIli MPaBOBUX CHUCTEM, YITKO YCBIJIOMJIFOEThCS BEINYE3HE 3HAYCHHSI TIPABOBHUX BITHOCHH
Ta 3B’s3KIB MK JepKaBaMH. Taka CHUTyalis, Yy CBOI Yepry, € MepeayMOBOIO Uil MOBCIOJHOTO PO3BHTKY
IHTepHAITIOHAJI3aMil TOCIIOAapCHKOTO KHUTTSA, MIKHAPOIHOTO CITIBPOOITHHUIITBA Ta IMBIIHLHOTO O0OpOTY, a
OTXe, 1 U pO3MIMpPEeHHs CPepr yJacTi IepkKaB sK B MyOJYHO-TIPABOBUX, TAK 1 MPUBATHONPABOBUX BiIHOCHHAX,
y TOMY YHCJIi yCKIaJHEHUX 1HO3EMHUM eleMEeHTOM. HHHi crocTepiraeTsCsi 3aralbHOCBITOBA TEHICHLIS 10
CKOpPOYCHHS y4acTi JepKaB y MPUBATHUX MIDKHAPOIAHUX MPABOBIIHOCHHAX, OCKUIBKH KOMIIETEHTHI OpTaHH
OLTBIIOCTI MepikaB He Oa)kalOTh YKJIAIaTH YroOd 3 iHO3EMHHMH INPHUBATHUMH 0CO0aMH depe3 MOXKIHUBY
BiJINIOBIIIBHICTh 32 BCE JIEpXKaBU B pa3i HEBUKOHAaHHS a00 HEHAIEKHOTO BUKOHAHHS 3000B’s3aHHS, a
1HO3eMHi IIpUBaTHi 0cOOM He 0aXXKaroTh BCTYNAaTH B MPAaBOBIJHOCHHU 3 Jep)KaBaMH yepe3 CKIAAHICTh (a iHoAl
HEMOXJIMBICTB) 3aTyYeHHs 1X J0 BIINOBIJATEHOCTI B CBOEMY HAI[IOHATBHOMY CYy[Ii B CHJIy CYJOBOTO IMYHITETY.
[IpuBaTtHe npaBo BTpavae Oyab-sIKHI ceHC 0e3 TAKOTOo eeMEeHTa SIK JieprKaBa.

AHTHETaTH3M, Y CBOEMY KpalHROMY BHPA)KEHHI SIK i7€0JIOTiSl TOTAJIBHOTO PO3JEP KaBIICHHS, € B PUHIINII
YTOIIYHOIO Ta IIKIIIHUBOIO (inocodicto, COpSIMOBaHOI Ha yCYHEHHS AepKaBH 31 cepH YIpaBIiHHS Ta
OOTpYHTYBaHHsI aHapXi3My. BTiM ifei OMipKOBaHOTO aHTHETATH3MY y BUTJIAII OOMEKEHHS BIUIUBY JACPIKABH SIK
TTOJIITHYHOTO [IEHTPY Ha COMiaTbHI, eKOHOMIYHI, KyJIbTYPHI, JyXOBHI TOITIO IPOIIECH CYCITLIHCTBA Ta BUBUTLHEHHS
3IOPOBHX iHILIATUB 3HU3Y MOKJIAJIEHO B OCHOBY CY4acHOI Ji0epanbHOi MpaBoBOi JOKTpUHH Kpaid [liBHiuHOT
Awmepuku Ta 3axiTHoi €Bpony. AKTYaIbHICTh TEMAaTHKH aHTHETATH3MY Y IPUBATHOMY IIpaBi IPYHTY€ETHCS Ha
ICHYIOUHX HETTPUMHUPUMHUX TMPOTUPIYYSX MiXK IHTEPECOM JepiKaBH, sika HAMAracThCsl IPUBJIIACHUTH COO1 POIh
YIIPABIIHIIA 3 KUTBKOX KOH(MDIIIKTYIOUHX IIEHTPIB, Ta aBTOHOMHUMH CY0’ €KTaMHU TPOMASTHCHKOTO CYyCITITLCTBA.

CydyacHa eBporieiicbKka icTopisi YKpaiHHu MUIIeThCsl B yMOBaX HOBOI MapaJurMU IPaBOBOTO PEryIFOBaHHS
CYCIIBHUX BIJHOCHH, SIKa IPYHTY€ETHCSI Ha KIIIOUOBIH iei-npHHINII: HE BCl CYCIUIbHI BITHOCHHH HOTPEOYIOTh
CBOT'O BIIOPSIAKYBaHHS JEPKaBOIO, B YMOBaX CY4YacHOTO IPOMaJTHCHKOTO CYCHUIBCTBA HOTO TPOMAIsHU Y
OUTBIIIOCTI BUMAAKIB CIHPOMOXKHI CaMOCTIHHO 3MIMCHIOBATH CBOI IpaBa Ta O0OB’s3KM 0€3 HaIMipHOTO
IMITEpaTHBHOTO BTpYYaHHS JepkaBH. J[0 TOro  JOroBip cTae nenaii OiMbII BaXIMBHUM PETYISATOPOM
NPaBOBITHOCHH, OCKIIbKM B CyYacHHX YMOBax CHCTeMa COLIaJbHUX 3B’S3KiB 3arajoM Ta, K HAcTilOK,
CUCTEMa JIOTOBIPHHMX NMPUBATHUX BIHOCHH CTaIM HA0AraTo CKJIAIHIIINMH, PI3HOMAHITHIIIMMU, 3’ SIBUIIACS
IHBapiaHTHICTh IHTEpPECiB Ta TOBEMIHKH. 3a TAaKUX YMOB Jep)KaBHE PETYIIOBAHHS CTajlo0 00’ EKTHBHO
HECIPOMOYKHUM 3aJIMIIATHCS €JMHUM BUIOM IIPABOBOTO PETyJIOBaHH:. 3’sBHIAcs 00’ €KTHBHA HEOOXITHICTD
JOTIOBHEHHSI 30BHIIIHBOTO BIUIMBY Ha II0 CUCTEMY CYCHUIBHHX 3B’SI3KiB BHYTPIIIHIMH PETYJSATOPaMH, TOOTO
BCTaHOBJICHHS €(DEKTHBHO AII0YMX MEXaHI3MIB CaMOpETyJIFOBaHHS JOTOBIPHUX PUBATHOIIPABOBHX BiJJTHOCHH.

Ha cy4yacHoMy erari po3BUTKY YKpaiHM aKTyaJbHUM HAIpSIMOM PO3BHTKY € CTBOPEHHS, 3 OTHOTO OOKY,
PO3BHHYTOT'O I'POMAJITHCEKOTO CYCIIJIbCTBA €BPOIEHCHKOrO THITY, 3 1HIIOTO — CHJIBHOT IepKaBH, sIKa 3/1aTHA
TapMOHIHO MO€AHATH PI3HOPIAHI iHTEpPEeCH YYaCHHKIB CYCHUIPHMX BiJHOCHMH B THX Y iHIIUX (opmax
KOHKPETHO-ICTOPHYHOT B3a€EMO/Iii, 30KpeMa y BHIJISAI KOHCEHCYCIB M KoMipomiciB. CydacHe MpOYUTaHHS
MpoOJIeMaTHKN aHTHETAaTU3MY Iiependadae OCMHCIECHHS ONTHMAIBHHX CIIOCO0IB OpraHizallii CyCIiJIEHOTO
JKUTTS B yCIX HOTO KOHTEKCTaX 3 TOYKH 30pYy TOJOBHOTO NMUTAHHS — JIAIEKTUKH 1 MEX aBTOHOMIi (CBOOO/IH)
0co0MCTOCTI Ta MyOIIYHOrO MOPSIAKY. AJKE IIe Ha MOYaTKy MHHYJIOTO CTONITTS B IOPUAWYHIN JiTepaTypi
Oyna mommMpeHa AyMKa, 10 KOPAOHHM IPHBATHOTO 1 MyOJiduHOrO TpaBa y AiMcHOCTI Oe3nepecTaHKy
3MiHIOIOTBCH [2, ¢. 239].



Tomy npu obrpynmysanui i po3podyi Mooeni cmano2o po3eumKy, KA mMac Oymu noKiadeHa 8 OCHOBY
HOBIMHBLO20 PYXY CYUACHOI YKpainu, memamuka anmuemamusmy y npUeamHomMy npasi MAae 3auHamu 8axciuee
8i0nogioHe micye. 30Kkpema, 60Ha nompedye 8020 pPO3POONCHHA HA MAKUX AKMYAIbHUX HANPAMAX, 5K:
CNiGBIOHOWEHHS NPUBAMHUX [ NYONIUHUX 3ACA0 Y NPUBAMHONPABOBOMY DESYNHOEAHHI CYCRIIbHUX 8IOHOCUH,
00206ip AK YHIGEpCANbHA POpMA NPABOBO2O DPESYTIOBAHHS Y CYYACHOMY SPOMAOSHCHLKOMY CYCHINbCME,
00MeNHCEHHS NPAMO20 BMPYHUAHHA 0ePIHCABU Y NPUBAMHT 8BIOHOCUHU 0COOU | 2POMAOAHCHKO20 CYCHINbCMEA.
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Krupchan O. Anti-statism of private law

The article researches the phenomenon of anti-statism in private law, the relevance of which is based on
contradictions between the interest of the state and the autonomous subjects of civil society. The general
principles of anti-statism and the actual directions of the research of anti-statism in private law are outlined
in the article.
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