LIMBINBHE NPABO TA LIMBINIbHUA NPOLIEC: AKTYANBHI MUTAHHSA

IMEPEBAJKHI ITPABA BATBKIB Y CIMEHHOMY ITPABI YKPATHH
htps://doi.org/10.32849/2409-9201.2018.18.16
JeBkiBcbka C. A.,
MOAOOWUTL HAYKOBULL CRIBPODIMHUK GI00ILY IOPUCOUKYILIHUX POPM NPABOBO20 3aXUCTY CYO €KMI6 NPUBAMHOZ0

npasa, cyooycmporo ma cyoouurncmea H/[I npueammnozo npasa i nionpuecmuuymea imeni akademixa @. I'. Bypuaka
HAIIpH Ykpainu

Y cmammi nagedeno pesynomamu KpumuuHo2o ananizy HOpM CiMeliHo2o 3akonooascmea Ykpainu, 6
SAKUX 3aKPINIeHo NepedajicHe npaeo OAmMuKie HA uUX08aHHA c60ix Oimell. Posxpusaromuvcs ocobaugocmi
peanizayii bamvKkamu npasa Ha 6UX08AHHS OUMUHU RICASA pO3ipeanHs uliio0y. 3pobaeno nponosuyii wooo
B00CKOHANIEHHSI YUHHO20 CIMelH020 3aKOHO0ABCMBA N0 3a0e3NeYeHHI0 DAMbKIGCLKUX NPAB W00 BUXOBAHHSL
dimetl, po3KpUMOo 0CoOIUBOCTI NPIOPUMEMHO20 NPABA HA BUXOBAHHSA MA 2APAHMIT 1l020 peanizayii.

KurouoBi ciioBa: ciMmeliHi Ta MpaBOBi BiTHOCHHH, OaTHKIBCHKI IpaBa, NpaBa 0aThKiB Ha BUXOBaHHS,
0c00IMBOCTI 3/IifiCHEHHS OATHKIBCHKUX MPaB, rapaHTii npaB 0aTbhKa, KOTPHIA KHBE OKPEMO.

[IpoGiiemaTHKa TepeBaKHUX IPaB 3aBXKAW OyJia JTUCKYCIHHOI, 0OCOOJMBO 3 ypaxyBaHHSIM TOTrO, IO Y
OUTBIIOCTI Tay3eBUX KOAH(DIKOBAHUX aKTaxX 3aKpilUICHO MPHHIUI PIBHOCTI BCix ¢iznuHux ocib. Came Tomy
HEOOXiZIHO BiHaWTH OanaHC MK 3aKpIIUICHUM TPUHIIMIIOM PIBHOCTI Ta KaTETOPIEI0 MEPEBAKHOTO MpaBa.
HeoOxi1HO MOTOAUTECS 3 THMH aBTOPaMH, SIKI BKa3ylOTh, IO MPOOJIeMaTHKa MEPEeBAKHUX TIPaB € OJHIEIO 3
JIOCUTH CIIPHUX KaTeropiid, sika BUKIIMKA€E CHCTEMaTU4Hi AucKycii. Kareropii nepeBaskHUX MpaB B pi3HHUI dac
MIPUCBSYYBAIM CBOT HayKoBi mpami Taki Bigomi ropuctu: B. I1. I'pubanos, JI. 0. Jleonosa, B. B. bongap,
0. €. Kyxapes, B. I. Kpar Ta inmi.

VY HaykoBili JiTepaTypi HaBelIEHO BU3HAUCHHS MEPEBAKHUX MPaB, IMiJ] SKUMUA PO3YMIIOTh Cy0’ €KTHBHE
[UBIILHE MPABO, SIKE HAaJa€ HOTr0 HOCIEBI MOKITUBICTD MPIOPUTETHO MEpE IHIMMHU 0co0aMH HaOyTH 1HIIOTO
a00 3ifiCHUTH iCHYIO0Ue Cy0’ eKTHUBHE Tpaso [1, c. 3].

Ceoro uacy mpocdecop B. Il. ['pubaHoB, aHami3yrOud KaTEropilo INEPEBaKHUX IpaB, 3a3HAuaB, IO
MepeBakHi MpaBa — IIe BUIMAIKK, KOJH 32 BCIX IHIIMX PIBHUX YMOB II€peBary HaJlaHO 3aKOHOM IIEBHIH rpymi
0Ci0, 110 BOJIOIIIOTH SKUMHUCH OCOOIMBHUMH O3HaKaMu [2].

VY cBoemy mucepraniinomy gociimpkenHi JI. FO. JleoHoBa 3a3Hauae, 110 MiJl MEPEBaKHUMHU TpaBaMU
CHIJT PO3YMITH IpaBa YIMOBHOBaKEHOI 0COOM TIIBKK B MPSMO BCTAHOBJCHHX 3aKOHOM BHIIAJKaX, 3MICT,
MOPSIOK 3/IHCHEHHSI Ta 3aXKCT SKUX BU3HAYAETHCS CAMUM 3aKOHOM, a HE BIIHECEHO 710 BOJII CTOpIH [3].

[IpoTHBHUKM HEOOXiAHOCTI iCHYBaHHS IIi€i Kareropii BKa3ylOTh Ha 3arajJbHOBH3HAHUI TPUHIINI
PIBHOCTI ITpaB Y NMBIIBHUX BITHOCHHAX 1 HEMOKJIMBICTh ICHYBaHHS JUCKPUMIHAIIIT, KOO, HA TXHIO TYMKY, i
€ KaTeropisi mepeBaKHUX IpaB. SIK MpaBWiIo, B OOTPYHTYBaHHS CBOiX apryMEHTIB MPOTHBHUKH iCHYBaHHSI
JaHOT KaTeropii HABOJATh HOPMH 3arajibHOBU3HAHHMX CTaHAAPTIB y cdepi mpas, 30KpeMa HOpM 3arajibHOl
Jexnapaiii mpas moauHu. Tak, B HopMi cT. 1 3aranpHOi qexnapaiii mpas JIOAWHU 3a3HAYEHO, 10 BCl JIFOIU
HAPOJLKYIOTBCS BIJIbHUMH 1 pIBHUMH y CBOIH TiHOCTI Ta mpaBax. BoHM HajijieHi po3yMOM 1 COBICTIO i
MOBHHHI JIiSITH Y BITHOIICHHI OJJMH JI0 OJHOTO B JIyci 6paTepCTBa JlonoBHIOe HaBeCHY HOPMY CT. 2, B sIKiit
YiTKO 3aKPIiILUICHO, 10 KOJKHA JIFO/IHA TOBMHHA MaTH BCI IpaBa 1 CBOOOIH, HpOFOJIOIHeHl Li€r0 I[emapaulefo oe3
K01 O TO He OyJo Pi3HHMII, SK-TO y BIIHOIICHHI pacH, KOJILOPY IIKipH, CTaTi, MOBH, PEJIirii, MOJITUYHUX YU
IHIIUX TEPEeKOHAHb, HAIIOHAJIBHOTO a00 COI[IAJILHOTO IMOXOJKCHHS, MalHOBOTO, CTAHOBOI'O a0 IHIIOTO
cra”oBuina. OTHAK 3 TAKOIO MO3HUIIIEI0 HE MOYKHA MOTOJIUTHCS, OCKUTHKH TIePEBaXKHi TIpaBa He € JUCKPUMIHAIIEI0
4y 0OMEKEHHSM 0cOOM B TIpaBi, a € 3a0e3leveHHsIM BH3HAYCHOMY KOJY CyO’ €KTiB, TOOTO ocobam, Mix
SKMMHW BUHUKJIM Ta TPUBAIOTH MPABOBIIHOCHHU, JOCSITHEHHS CBOTO 1HTEpeCY y Haie(heKTHBHIIIHHA CTOCiO.

[aTEepec 10 MpoBENCHHS MOCIHIKEHb EPEBAKHUX MPaB 0O0YMOBIICHUN THUM, IO 3aJI€KHO Bill Taly3i, B
AKii ICHYIOTh TaKi IIepeBaXKHi MTpaBa, BHHUKAE 1 crienudika MUX MpaB i 0COOIUBOCTI 1X 3MiHCHEHHSI.

IcTopuuHO cKiTanocs Tak, 1o 3 yCiX BUJIB IEPEBAKHUX TPaB IMEPIIUM i JO OCTAHHBOTO Yacy MPaKTUIHO
€IMHUM 3aJTHIIAIIOCS TTepeBaXKHE MPaBO KYIIBIIi YACTKH y MPaBi CIIUILHOT 4aCTKOBOI BiacHocTi [4, c. 189].

Kareropisi mepeBakHUX TpaB y LUUBUILHOMY TpaBi XapakTepHa OUIBIIOI MIpOI camMe MaiHOBHMH
MPaBOBIIHOCUHAMH, 30KpEMa, Y BiTHOCHHAX HalMy, CTIaIKOBUX (IIOJI0 OKPEMHUX BUIIB MaiiHa Ta MOPSIKY ixX
yCIajKyBaHHs, HAalpUKJIaJ BOTHEMaJbHOI MHUCIMBCBHKOI 30poi). B ciMeliHOMy mpaBi, Ha Hally AYyMKY,
MepeBakHi MpaBa BUCTYMAIOTH B SIKOCTI CAMOCTIHHOT IPAaBOBOT KaTeropii, i came B CiMEifHOMY 3aKOHOJIaBCTBI
3HAUIIUIA CBOE 3aKPIiTUICHHS y OUTBIIIH Mipi.

CimeitHe mpaBo YkpaiHH, siK 1 OUTBIIOCTI HE3AICKHUX JIEPXKaB, 3aKOHOJABCTBO SIKUX PO3BHBAETHCS B
€IMHOMY KITIOUi 3 ypaxyBaHHM iCHYIOUOro poTsiroM 70 pokiB iX JepKaBHOTO 1 MOJIITHYHOTO YCTPOIO, TPAIAULIIIHO
3aKpIILTIOE MIPIOPUTET NpaB OaTHKIB y cepi BUXOBAHHS JIiTCH.

Topkaroumch MUTaHHS PO TIEPEBaXKHI IpaBa OAHOTO 3 OATHKIB Mepe]] IpaBaMH iHIIOTO, CJIiJl HAaraaaTH,
IO ciMeliHe 3aKOHOAABCTBO BUXOJUTH 3 MPHUHIIUITY PIBHOCTI MpaB 0aThKiB. JlaHWi PUHIKI 3aKpiINICHHN B
KUIbKOX HOpMaX, OCHOBHOIO 3 sikux € HopMma cT. 141 CK VYkpainu, B sIKifi 3a3Ha4€HO, IO MaTH, 0aThbKO
MArOTh PiBHI IIpaBa Ta 000B’A3KHU MO0 TUTHHHU, HE3AJICXKHO BiJl TOTO, IIEPeOyBaOTh BOHH B IIUTHO0I MiXK CO0OIO.
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3rajana HOpMa 3a0e31euye MPaBOBY BU3HAYCHICTh Y BIJIHOCHMHAX MIiX OaTbKaMH 1 IITbMHU HE B yMOBax
KpH3U CIMEHHHMX BIJHOCHH, 3 TOYKU 30py PIBHOCTI IIPaB YOJIOBIKIB i )KIHOK B CIMEHHHUX BiJHOCHHAX 1 PiBHOCTI
MpaB JiTeH HE3aJIeKHO BiJ X moxomkeHHs. OpHaK MUTaHHS Mpo (OPMHU 1 COCOOM 3MiHCHEHHST 0ATHKIBCHKUX
npaB 0aTbKaMu, IUTIO0 SKUX OyJIO po3ipBaHO, a00 B IHIIMX YMOBAaX KPH3HM CIMEHHHX BiJJHOCHH 3aJIHIIMIUCDH
0e3 yBaru 3aKOHOIaBIIS.

[Mopsin 3 1i€r0 HOPMOKO 3aKOHOJABEIb 3aKPIILIIOE 1 HOPMY, BIJIOBIIHO A0 SIKOT BU3HAE iCHYBaHHS
MEepeBAXHUX NMPaB B CIMEHHUX MPaBOBIIHOCHHAX I1I0JI0 BUXOBAHHS JUTHHH, BU3HAYAIOYH, 1110 MpaBa 0aTbKiB
€ TiepeBXHUMHU Tiepes iHmmME ocobamu. Tak, 3rigao 3 4. 1 cr. 151 CK Ykpainu «0aThbku MarOTh TIepeBaXKHE
MpaBO Mepel IHIUMH 0co0aMHM Ha OCOOMCTE BHXOBAaHHS CBOIX JIiTCH». 3aKpillIFOIOYM JIaHUN MPUHIIMII,
ciMeliHe 3aKOHOJABCTBO BKa3ye Ha Te, IO MM MPHHIUIIOM CIIiJI KEPyBaTUCS B YCIX MPaBOBIJHOCHHAX 3a
YYacTIO JUTHUHH Ta 11 0aTbKiB, B TOMY YHCII 1 TIPU 3MiHI XapaKTepy JaHHX MPaBOBIIHOCHH, 30KpeMa SKIIO
OJIMH 3 0ATHKIB MPOKUBAE OKPEMO BiJ] IUTHHH.

Leit mpuHImm 30epiraeTbes Tak caMo B TOMY BHIIQJIKY, KOJIH HUTIO0 0aThKiB 0yJi0 po3ipBaHo, i Tak camo
AKIO U0 OyB (akTudHuM 0e3 Horo IpHIMYHOTO o(QOpMIICHHS, ONUH 3 OAaTHKIB MPOKUBAE OKPEMO BiJ
IUTHHY, a TUTHHA MPOKHUBAE B HOBIH CiM’i, SIKy CTBOPHB OJUH 3 OATHKIB 3 1HIIOIO — TPETHOI OCOOOIO.
BinnosigHo 1o ynHHOTO CiMeitHOrO KoJekey YKpaiHu npaBa MauyX UM BITYMMa Ha y4acTh Y BUXOBAaHHI AUTHHU
3akpimieHo B HopMi cT. 260 CK Ykpainu, B IbOMy BHIIAJIKY Y TOTO 3 OaTHKiB, KOTPHI POKUBAE OKPEMO Bif
JTUTHHH, 30epiracThbes IepeBayKHe MPaBo Mepe BITYMMOM a00 MauyXOr HA BUXOBAaHHS CBOET IUTHHU.

B CK Vkpainun 3Hafiium CBOE 3aKpiluieHHS ¥ iHII NepeBakKHI mpaBa OaThKiB, 30KpeMa, MepeBakHE
npaBo 0aTbKiB 3akpiruieHo B HopMi cT. 157 CK Ykpainu, B siKiii HaeThbest PO MepeBaXkHe PaBO HA OCOOHCTE
CIIJIKYBaHHS 3 JMTHHOK), a TAKOX BCTAHOBJICHO 3a00pOHY Ha CTBOPEHHS MEPEIIKOJ I peaizailii [boro
MEPEBKHOTO TIpaBa TOTO 3 OATHKIB, SIKMI MPOKUBAE OKPEMO BiJl JUTHHH.

[epeBaxkHe mpaBo 0aThKiB 3rafgyeThes 1y HOpMi cT. 163 CK Ykpainu, B siKiif 3aKpiluIeHO MepeBakHE
MpaBo OATHKIB Mepel yciMa IHIIMMU 0c00aMHU Ha MPOXKUBAHHS JTUTHHU 3 HUMH.

OnHak, 3aKkpiluioroun nepeBaxkHi npasa 0atbkiB B CK YkpaiHu, BUKOPHCTOBYETHCS YHIBEPCAIbHUIA
miaxin. 3aKkoHOaBellb, BU3HAYAKOYM TIEPEBaXKHE NPaBO OaThKiB, pO3Iiisigae OaThKIB K €IUHE IIijIe, TOOTO
0aTbKiB, SKI TMPOXKUBAIOTH OJHIEI0 CIM’€I0 3 JTUTHHOIO, HE MPHUIUIIFOYA HAJSKHOI yBaru 3IiHCHEHHIO
0aThKIBCHKMX TIPaB 1 IXHHOI MPIOPUTETHOCTI MicCIsl po3ipBaHHA ILTIO0Y abo B pa3i WOro BiACYTHOCTI NpH
PO3IUIEHOMY MPOKWBAHHI 0ATHKIB AUTHHU. | 11e Ipu TOMy, IO HAMOLIBIIA KIJBKICTh TPOOIIeM 3/1iHCHEHHS
0aThKIBCHKUX NPaB BUHUKAE caMe MPH PO3AUILHOMY MPOXUBaHHI 0aThKiB, OCKUILKM 3aKOH HE BH3HAYHMB Ha
CBOTOJIHI B YOHIH HOPMI 3aKOHY T€, XTO 3 OaTbKiB 1 B IKMX BHIIaJKaX Ma€ NepeBaKHE MMPAaBO Ha 3/[1HCHEHHS
npaB B 0aTHKIBCHKOMY BiJTHOIIICHHI Ha BUXOBaHHS JAUTHHU. 3a3Ha4cHA 0OCTaBHHA MPU3BOAUTH JI0 3HAYHOTO
30UIBIIEHHS] CYOBHX CIpaB 3a MO30BaMH OAaTbKiB OAMH JI0 OJHOTO 3 METOI BHPIIICHHS CIOpPY MIOAO
BUXOBaHHSI JUTHHU. BIAMOBIHO O CTATUCTUYHKX JAHWX, OTNPHJIFOJHCHUX CYIOBOIO aiMIHICTpaIli€l0 YKpaiHu,
3a 2016 pik B YKpaiHi B IPOBa/KCHHI CY/IiB nepeOyBaiio B 1ijoMy monan 5000 cynepeuok, 30kpema, 1310
UBUILHUX CIIpaB MPO BH3HAYCHHS Micls MPOXXUBaHHS TUTHHU, 1 098 mpo BU3HAa4YeHHs CHOCOOY ydacTi y
BUXOBaHHI JUTHHH, 3192 nipo no30aBiieHHs 0aTbKIBCHKUX IPaB.

Buxonsun 3 BHIIEBHKIAJICHOTO, PO3MIPKOBYIOUH MpPO TEpeBaXkHI MpaBa OaThKiB, CIIiJ PO3KPUTH i
po0JIeMy JIeTaJIbHOrO BU3HAHHSI [IEPEBar MpaB OJHOTO 3 0aThKIB Tepe;] MpaBaMHU 1HIIOTO ITijl Yac iX PO3LIBHOIO
MPOKUBAHHS, OCKUIBKH TPHU X CHIIBHOMY TNPOXMBaHHI BCI MHTaHHSA CiM’i, SIK MPaBUJIO, BHUPIIIYIOTHCS
BCEpeaMHi CiM’T 1 He MepepocTaloTh B KOH(IIKTH, SIKI BAMAraroTh PEakilii YIOBHOBRKEHOTO Cy0’€KTa BIaJHUX
TTOBHOBAXEHb.

VY pasi npoKUBaHHS OJHOTO 3 0ATHKIB OKPEMO BiJl AUTHHHU OUIBIIICTh MUTaHb 111010 BUXOBAHHS AUTUHU
MOB’s13aHI 3 TOJOJNAHHIM PI3HOTO POAY PO30DKHOCTEH, SIKI BUHHKAIOTh MK OarbkaMu, OUIBIIOI MipOro
4yepe3 HEeMpUA3HI BIHOCHH 1 MEHIIIOK — Yepe3 IHCHO HeOOXIAHICT 1 OaKaHHS BU3HAYUTH IS JUTHHU KpAIILy
MOXKJIMBICTB, @ 32 BIIICYTHOCTI JI€BOTO MEXaHi3My BHPIIIEHHS IIMX MHTaHb MPU3BOAUTH JI0 TPHUBAIUX CYIOBUX
TMIPOIIECIB.

Crin 3a3HauWTH, MO HA TPAKTHI, 3 MOMEHTY BH3HAYCHHS MicCLs NMPOKUBAHHS JAWTHHH 3 OIHHUM i3
0aTbKiB, IPU Y3TO/KCHHI OY/Ib-SKUX THTaHb, ITOB’I3aHUX 3 HOTO BUXOBaHHSM Ta YTPUMAaHHSM, BCE XK iCHYE
MIPIOPUTETHICTH MPaB TOTO 3 OATHKiB, IO MPOXKHUBAE PA30M 3 TUTHHOIO, HaJI MpaBaMH iHIIOTO, 110 TPOKHUBAE
OKpeMo, TOOTO HaeThcs mpo (GakTHuHy TepeBary mpaB. [loniOHWH (aKkTHYHHMI cTaH HE BpETyJILOBAHUI
HOpMaMH MaTepialbHOTO IpaBa, M0 HE BIAMOBIZa€ MOTpedaM CYCHJIbCTBA Ta HE CTBOPIOE MOKIMBOCTI
eeKTUBHO 3[IIICHIOBAaTH 0aThbKIiBCHKI MTPpaBa y KPH30BOMY LITIO01 a00 Mmicis HOro po3ipBaHHS.

[IpoxxuBaHHS AUTUHHU 3 OAHUM 3 OaTHKIB, Ha Halle TJIMOOKE MEPEKOHAHHS, Mepeadavyae HEOOXiTHICTh
BCTAHOBJICHHS CIELIaJIbHOTO TIPABOBOTO PEXKHUMY, OAHIEIO 3 0OCOOIMBOCTEH SKOT0, HA HANIy AyMKY, € BU3HAHHS
TIEPEBAYKHOTO TIpaBa TOro 3 OaTHKiB, 10 MPOXKUBAE 3 TUTHHOIO, HAJl MIPAaBaMU 1HIIOTO 3 OATHKIB, 10 MPOKHBAE
OKpEMO, 30KpeMa, TIPH BUPIIIEHH] MUTaHb TOOYTOBOTO XapakTepy ado MUTaHb BHi3My JUTHHH 32 MEKi YKpaiHu 3
METOIO O3JI0OPOBIICHHsSI a00 JIIKYBaHHS, Ta HE MOTPeOye JOJATKOBOTO IOTOJKECHHS 3 IHIINM 3 0aThbkiB. MU
MiKPECTIOEMO, IO y JaHOMYy BHUIAJAKY B JKOJHOMY pa3i He ineTscsi mpo oOMexeHHS mpaB OaThKa, IO
MPOKUBAE OKPEMO Bil IMTHHU. OOMEKeHHs 0aThKIBCHKUX TPaB, B HOTO IOPHIMYHOMY 3HAYEHHI, € Mepe10adueHor0
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3aKOHOM PEaKIli€l0 JepKaBU Ha HEHAJICKHE 3IHCHCHHS 0aThbKIBCHKMX OOOB’SI3KIB OO JUTHUHH, 30KpeMa
oOMexeHHs TIpaB 0aThKiB Ma€ Miclie y BUTIaKaX, nependadyeHnx B HopMmax cr. 161, 4. 1 c1. 162, c1. 170, 4. 6
ct. 177 CK Ykpainu.

3BaKarOuM Ha BHILIE3a3HAUCHE, CITiJ] pO3MEKOBYBATH IEPEBaXKHI MpaBa 0aThKIB 3 0OMEKEHHSIM OATBKIBCHKUX
TpaB, OCKUIBKH TIPIOPUTET TIPH 3/iHCHEHH] 0aThKIBCHKHX MPaB He € 0OMEKEHHSIM IIHX TpaB. TakoX BHIIIE3a3HAYCHE
HaJa€ 3MOTY CTBEPKYBATH, IO 3 ypaxyBaHHIM OCOOJMBOCTEH MEPEBAXHUX MPaB O0aTHKIB 1010 BUXOBAHHS
JUTAHU MOJKHA ITPOBECTH 1X KIIacH]iKaIlito, OKJIABIIN B OCHOBY Cy0 €KTHUH CKJIaJl IIPABOBITHOCHH, 30KpEMa.:

1) mepeBaxHi mpaBa 0aTHKIB HA 0COOMCTY Y4acTh y BUXOBaHHI CBOIX JiTeH TIepell TPETIMU 0CO0aMu;

2) mepeBaXkHI MpaBa OaTbKiB Ha OCOOHMCTY y4acTh Y BHXOBaHHI CBOIX JiTel OIWH Tepell OIHUM Y
3MIACHEHHI 0aThKIBCHKUX TPaB.

OpHak, SKIO B OJHOMY BHUIIQJKy HOpMaMH MaTepiajJbHOIrO IpaBa NepeadayaroTh BiAMOBIAHI BKa3iBKH
Ha TPIOPUTETHICTh OATHKIBCHKUX ITpaB, TO B IHIIOMY — 3aKOHOJIaBEIlb B3araji He mepeadayae MOKIMBOCTI
BCTaHOBIICHHS MIPIOPUTETY, YMOB HOTO0 BUHUKHEHHSI, & TAKOXK 3MICTY IIUX MPaB.

BcranoBiieHHSI Ha 3aKOHOJABUOMY piBHI MpIOpUTETy MpaB OaThbKiB OJUH Tepea OJHHM IiJx dac
3[ificHeHHs 0aThKIBCHKHX TIpaB, OCOOJIUBO B YMOBaX KpH3HU CIMEHHHX BiJIHOCHH, CIIPHATUME HAHIIOBHIIIOMY
1 CBOEYaCHOMY JOCSITHEHHIO 1HTEpPECIB JAUTHUHH, 3a0€3MEUCHHIO HOro IpaB, 3MEHIICHHIO KIIBKOCTI CYJOBUX
CIIOPIB MK OaThbKaMH.

Takuif IPiIOPUTET MOKE BCTAHOBIIOBATHCS 32 B3a€MHOIO 3TOJI0I0 OATHKiB, a B pa3i BUHUKHECHHS MiX
HUMH CIIOPY TaKkWd PEeKUM MOKe OYTH BCTAaHOBJICHHWH 3a DIlICHHSIM cydy. Y pa3i BiAMOBU OaTbKiB Bif
BCTaHOBJICHHSI TAKOTO PEXUMY Oye TisTH 3aralbHAN NpUHIU, 3aKkpiriernid B 4. 1 ct. 141 CK Ykpainn.

3 ormsmy Ha OKpecieHi mpoOieMH HOPMAaTHBHOTO PETYJIOBAHHA iCHY€ HEOOXiJHICTh Y 3aKpiIUICHHI B
YMHHOMY CIMEHHOMY 3aKOHOJABCTBI YKpailHM [BOX MOJIJIMBUX PEKUMIB 0aThbKIBCHKOTO TIKIIyBaHHS.
3aie)kHO BiJl 00CATy NpaB, BIAHECEHHX JIO MPIOPUTETHUX MpaB OJAHOIO 3 OATHKIB, CNiJl BUILISATH CIIbHE
yHIBepcanbHe 0aThKIBChKE MKITyBaHHS a00 0HOOCIOHE YHIBEpCcalbHE OAThKIBCHKE MIKITyBaHHS.

[Ticns posipBanHs 1UTIOO0Y a00 BCTAHOBJIEHHS PEKUMY OKPEMOTO MPOXKWBAaHHS OATHKIB 3a MOMEPETHHOIO
JOMOBJICHICTIO 3 YpaxyBaHHIM iHTEpeCiB TUTHHH 3MOXKYTh YKJIACTH BIAMIOBIIHUI AOTOBIp MPO BCTAHOBJICHHS
pekUMy OaThKIBCHKOTO IMIKIYBaHHS OJHOTO 3 JIBOX BHUJIB — CIUIBHOTO 200 OJHOOCIOHOTO, IO HE TUIbKU
3a0e3meunTh eheKTHBHE 3a0C3eUCHHS TIPaB Ta IHTEPECIB JUTHHM, a ¥ HaZaCTh MOMJIUBICTH 3MEHIIUTH HABAHTAKCHHS
Ha cyad. Y BHINAJAKYy BUHUKHEHHS MK OarbKaMW JWTHHU MIClsl po3ipBaHHS HIII00Y a00 BCTaHOBJICHHS
peXUMY cerapartii Cropy o0 MiKITyBaHHS Take MIKITyBaHHS 0y/1e BCTAHOBITIOBATUCS PIIICHHSIM CYIy.

[Ilomo 0coOMMBOCTEH CHINEHOTO YHIBEPCATBLHOTO Ta OJHOOCIOHOTO YHIBEPCAIBHOTO OaThKiBCHKOTO
MIKITyBaHHA, TO Ili OCOOIMBOCTI KOKHOTO 3 3a3HAYCHUX PEKUMIB OyJIM PO3KPHUTI B iHININ HAyKOBiH CTATTi, a
BiiTaK MU He GyIeMO OKPEMO 3YIHHATHCS HA HUX .

3 METOI0 JIOCSTHEHHS ITPOTHO30BAHOI'0 PE3yJIbTaTy HEOOXIHO BHECTH HU3KY 3MiH JI0 YHHHOTO CIMEHHOTO
3aKOHOJIAaBCTBA YKpaiHW, 30KpeMa, MU IEpPEKOHaHIi, 1m0 HeoOximHo momoBHUTH cT. 141 CK VYkpainu
JacTUHAMU 3 — 5, SKi BUKJIACTH B TaKil pelaKiii:

«Y pasi MpoXUBaHHS OJHOTO 3 OAaTBKIB OKPEMO BiJ AWTHHU 3a B3AEMHOIO 3T0/I0I0 0aThKiB abo 3a
pilIeHHAM cyny Moxe OyTH BCTAaHOBJICHHM OIMH 3 MOXJIMBHUX CICLIaJbHAX HMPAaBOBUX PEXHUMIB 311HCHEHHS
0aThKiBCHKUX IPaB, 30KpeMa, CIIiJIbHE YHIBepcanbHe O0aThKiBChKE MIKIyBaHHs a00 OHOOCIOHE yHiBepcallbHE
0aThKiBChKE TIKITYBaHHSD.

«Y pasi BCTaHOBJICHHS CIUIBFHOTO OATHKIBCHKOTO IKIYBaHHS JI0 MEPEBAXHUX NpPaB TOTO 3 OAaTHKIB,
KOTpHH MPOXKMBAE PA30M 3 TUTHHOIO, BITHECEHO IIPABO HAa BUPILICHHS BCIX IIOJACHHUX IMHUTaHb XUTTSA JUTHHU,
10 HE BUXOJIATH 32 paMKH APiOHUX MOOYTOBUX HOTO OTPEO».

«Y pa3i BCTAaHOBJICHHS OJHOOCIOHOTO YHIBEPCAIBHOTO OaTHKIBCHKOTO ITIKJIYBAaHHS 10 TEPEBAKHHUX
mpaBa TOTO 3 0aThKiB, KOTPHHA MPOKUBAE Pa30oM 3 AUTHHOIO, BITHECEHO MPaBO Ha BUPIMICHHS BCiX MUTaHb
JKUTTS TUTHHU 32 BUHATKOM TIpaBa 3MiHHU iMEHI, TT0 0aTHKOBI, TIPI3BHINA, 3MiHH TPOMAJTHCTBAY.
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Levkivska S. The parental preference right to raise children and its implementation after the
dissolution of marriage

The article presents the results of a critical analysis of the norms of the domestic family legislation of
Ukraine, which enshrines the parental preferential right to raise their children. The peculiarities of the
realization of the right to raise a child after divorce by a parent living apart from the child are disclosed.
Proposals have been made to improve the current family legislation in terms of securing the parental
preferences for the upbringing of children, the features of the priority right to upbringing and guarantees for
its implementation are disclosed.

Keywords: family and legal relations, preferential rights, parents' rights to upbringing, peculiarities of
exercising preferential rights, guarantees of the rights of the parent living separately.

PE®OPMYBAHHSA IHCTUTYTY HEJAIE3JIATHOCTI B YKPAIHI
https://doi.org/10.32849/2409-9201.2018.18.17
MuponoBa I A.,
Kanoudam ¢hinocoghcokux Hayk, cmapwiuil Haykogul cniepobimuux HI{I npueammuoeco npasa i nionpuemnuymea
imeni axademixa @. I'. Bypuaxa HAIIpH Yxpainu

Y cmammi Oocridocytomocs npasa nayienmie iz NCUXIUHUMU PO3NAOAMU Y CEIMII 3AKOHONPOEKMY
No 4449, Ananizyromscsi maki acnekmu: npaso Ha 3200V HA JIKYSAHHS, QVHKYIOHATbHA 0I€30AMHICMb.
Koro4oBi cjioBa: npasa NCUXIYHOXBOPUX OCIO, IPABO Ha 3rofly Ha JIIKyBaHHS, (DYHKIIOHAJIbHA Ji€3/IaTHICTb.

10 rpymast 2017 p. HaOyB unHHOCTI 3akoH YKpainu «[Ipo BHeCeHHS 3MiH M0 JESKHX 3aKOHOIABUYHX
aKkTiB YKpalHu IMOAO0 HamaHHSA IcuxiarpudHoi momomorm» Ne 2205-VIII, MeTo SKOTO IPOTrOJIOIICHO
MIpHUBEIEHHS HAI[IOHAIBHOTO 3aKOHOMABCTBA Y cdepi HalaHHS NCUXiaTPUYHOI TOTIOMOTH y BiITIOBITHICTH 10
MDKHAPOJHUX HOPM Ta €BPONCHCHKOI NpakTUku. HeoOXiAHICTh NPUHHSITTS 3aKOHY OOIPYHTOBYETHCS
moTpe00I0 CTBOPSHHS PEAIbHOTO MEXaHI3My 3aXHCTY INpaB HEIIE3aTHUX OCI0 Ta MOMEPEKEHHS CBaBLILISA
NIPY JIIKYBaHHI TICHXIYHMX PO3JIA/IiB Ta rOCHiTai3alii B ICHXiaTpHYHHAN 3aKIa]l.

MeTor0 1aHOi CTaTTi € aHaTi3 3MICTY ITOJIOYKEHD 3aIlPOIIOHOBAHMX 3MiH; BHUSBJICHHS ITO3UTHBHUX MOMEHTIB
Ta CYNMepeYHOCTeH i3 AIF0UNM 3aKOHOJABCTBOM 1 MiXKHAPOJHWMU MPABOBUMH CTaHJAPTAMH; a TAKOXK aHaJI3
nocsiny PecryOrikun MongoBa y KOMIDIEKCHOMY peopMyBaHHI IUBLTFHO-TTPABOBOTO IHCTUTYTY HEMI€3TaTHOCTI.

3a 3arajbHUM MPAaBWIOM, HEOOXIHOK MOMEPEIHHOI YMOBOK OYJb-SKOTO MEIUYHOTO BTPYYaHHS €
iHpopMOBaHa NOOpPOBIFHA 3roja MalieHTa. BTIM y JeSKnX IOpPUCAMKLIAX, B TOMY 4YWCIi W B YKpaiHi,
MPaBOCY0 EKTHICTh 0Ci0, BU3HAHMX CYAOM HEIE3IaTHUMH, B TXHIX BIJHOCHHAX 3 MEIMYHUMU YCTAHOBAMH €
3/1e01TBIIIOTO MMACHBHOIO: 3T0/Ia 32 3aKOHOM BHMIMAaraeThCsl BHKIIOYHO BiJl iX 3aKOHHUX MPEICTaBHHUKIB —
OMIKYHIB YM aIMIHICTpallii IMCUXiaTPUYHUX JiKapeHb, NMCUXOHEBPOJIOTIYHUX IHTEPHATIB, 1HIIUX YCTaHOB,
HAJUIEHNX OMIKyHCHKUMH (YHKIISIMA. Y THUX BHIIa[KaX, KOJH OIIKYHCRKAMH (YHKIIISIMH BOIIOJI€E
JKyBaJIBHUH 3aKJIaJi, BiH OJIHOYACHO HAJa€ i MEAWYHY JIOTIOMOTY, i 3roy Ha ii 31ilicHeHHs. 3roia abo BUOip
OIMIKYHa BiTHOCHUTBCS 1 JI0 TOCHiTATi3aIlil, sIKa, 32 BUMOTaMH 3aKOHY, KBaTi(iKyeThCsl JOOPOBLIBHOIO, X0Ua
MPOBEJICHA MONPH BiZCYTHICTH 3rOJM 3alliKaBJIEHOI 0COOM — caMmoro maifieHta. To X y BHITaJKy JIIKyBaHHS
0oco0H, BHW3HAHOI CyJAOM HEMI€3MATHOIO, Ji€ TPHWHIMII aBTOMATHYHOTO Ta ITOBHOTO 3aMIIICHHS 3TOIU
(BiIMOBHM) HeNmi€3MaTHOTO TMAaIli€eHTa 3TOZO0 OMiKyHa. BONEBUSBICHHS CaMOTO HEMI€3IaTHOTO TaIli€HTa
IOPUINYHOTO 3HAYCHHS NIPH [[LOMY HE Ma€.

[NapamokcallbHICTh CUCTEMH CYIUILHOI OITKH IOJIATAaE B TOMY, IO Oyay4d HAIUJICHOIO HAa YCYHEHHS
3JI0BXXHMBaHb, BOHA TIOPOIXKYE IIe OUIbII 3J10BKUBaHHs. [lepin 3a Bce, 1e BiIOYyBaeThbesl uepe3 HeJOCKOHAMTI
MpOLeypH BU3HAHHS 0COOM HEKOMIIETEHTHOIO Ta HEMi€3[]aTHO0, IO BiOYBAOTHCS 11032 BIUNIMBOM 0COOW,
(dakTraHO 3a i cnmHOM. [0 TOro X, BH3HAHHSA OCOOM HENI€3IaTHOIO Ta BCTAHOBIJICHHS OIIKH BiIKPHBA€E
IUIAX 70 3JI0BXHBaHb i3 (DiHAHCOBMMHM CTaTKaMH Ta MAaiHOM IiJOMYHOTO. BukpuBaeThcs nemani Oinbiie
BUTAJKIB CBaBIILHOTO MOMIIIEHHS OMIKYHOM TMiJOMIYHOTO Yy JiKapHi, CHellialbHI iHTepHATH, 3aKpHUTI
TICUXOHEBPOJIOTIUHI 3akianu. Bce e yMOXIHMBIIOETHCS dyepe3 (pOpMaNbHICTh MEXaHI3MiB NMPU3HAYECHHS Ta
KOHTPOJIIO 32 JisTIHHICTIO OMIKYyHA.

Ha npomy (hoHi ITKOM 3p0O3yMLJIOI0 Ta CBOEYACHOIO BUTIIAAE iHIIIaTHBA DPO3POOJICHHS 3aKOHOIIPOCKTY
Ne 4449 Bin 15.04.2016, sixuii OyJ0 MOKIaAeHO B OCHOBY HIOWHO MPUHHSATOrO 3aKoHy. Ha TyMKy po3poOHUKiB,
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