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Y emammi ananizyiomscsa nonosicenns yuginbHo20 npoyecyanbHo20 3aKoOH00ascmea YKpainu ma cyooea
NPAKmMuKa 3 Memor GUIHAYEHHs CYMHOCMI 3A0YH020 PO321a0y CNPAsU, d MAKOIC YMOE 1020 NPOGEOEHHS.
Kpim mozo, suaensemvca pisnuys y npagosux HAciioKax HesasKu Y4acHuKie cnpasu y cyooee 3acioanHs. 3a
Ppe3yIbmamamy npogedeHol po38iOKU GHOCAMbCA NPONO3UYIl w000 onmumizayii noaodcensv Llusinbrozo
npoyecyanbrho2o Kooekcy Yxpainu.

Kuro4oBi cjioBa: mporecyaibHe 3aKOHOMABCTBO YKpaiHW, 3a09HUI PO3IIISI CIIPaBH, MPOMO3UILI 10
HIIK Ykpainu.

3a04HUI PO3IJSA CIpPaBH BiIOMHMH Pi3HUM IPAaBOBHM CHUCTEMaM CBITY, BiH TaKOX 3aCTOCOBYBABCS
CBOTO 4Yacy i Ha TepeHaX cydacHoi Ykpainu [4, c. 671]. IloBepHyTHCS 10 Takoi 0coOMMBOI MpoIExypH
3aKOHOJABL CIIOHYKala HEOOXiAHICTh 3a0e3MeUeHHs CIIPaBeIINBOrO T4 CBOEYACHOTO PO3MIIAY 1 BUPILICHHS
LIUBUIBHUX CIIpaB ISl TOTO, 100 rapaHTyBaTH HEOOIYLICHHS SIK 3JO0BXHBaHHS NMPOLECYabHUMU MPaBaMH
BIZINTOBiJTa4aMHU, TaK 1 3aTATYBaHHS IIUBLIEHOTO CyJ04YMHCTBA. KpiM TOTO, BBEIEHHS ILOTO IHCTUTYTY BiZlITOBIIaI0
1 MDKHapOJHUM CTaHaapTaM. 30Kpema, 3rimHo i3 4. 2 mpunnuiy 2 Jomatky mo Pexomenmarii Ne R (84) 5
Kowmitery MiHictpiB Pamu €Bporu neprkaBaM-dieHaM MO0 NPHHIIAIIB IMBUTHHOTO CYAOUYMHCTBA, CIPSIMOBAHUX
Ha BIOCKOHaJICHHs (YHKLIOHYBaHHS NPaBOCY s, OyI0 PEeKOMEHAOBAHO: KOJIH B XOAi CyIOBOTO MPOBAKEHHS
CTOpPOHA MOBOJUTHCS HEAOOPOCOBICHO 1 SIBHO 3JIOBXKHBA€E NMPOLEAYPOIO 3 OUEBUAHOIO METOI0 3aTSTHYTH
MPOBAUKEHHS, Cy/ Ma€e OyTH HaliIeHUH MOBHOBAXXEHHSIMHU HEBIAKIAIHO YXBaJIUTH PILIEHHS IO CYTi CIIpaBH
[8, c. 328].

[IpoTe, SK-TO KaXyTh, «HE TaK CTANOCS, K TaAajocs»: B OKPEMUX BHUIAAKaX PO3IJISA CIIPaB Y MOPSAKY
320YHOTO TPOBAKEHHS HE CHPOIIYE, a YCKJIAIHIOE MPOIEC Ta Ja€ BiANOBigady MOMIIMBICTH HOTO 3aTSATHYTH,
OCKIJIBKH BiH Ma€ MPaBO Ha CKacyBaHHS 3a0YHOTO DILIEHHS CYJIOM, SKUH HOro yXBajMB, MicCJs 4OTO CIpaBa
PO3TIIANAECTECS B 3aTATBHOMY HOPSIKY [7].

Ane He TUTBKH Lie 3aTArye MPOLEC 3aXMCTY NMOPYIICHHX, HEBU3HAHMX 1 ocropeHux npas, cBoOOJ Ta
iHTepeciB, aJpke CyIH 3a BiACYTHOCTI 3ro/u M03MBaya Ha 3a0YHMN PO3IIISAA CIPaBH, 3a3BHUA, BiIKIaIal0Th
ii po3rmsz.

IcHytoTh Ha mpakTHIi W iHII TPOOJIEeMH, IOB’si3aHi 3 HEJOCTAaTHBOIO PO3POOKOI0 3aKOHOJABYHUX
MOJIOKEHb, 10 PErjJaMeHTYIOTh 3a04HUI PO3IIAJ CIPaBH, CKIAAHICTIO iX 3aCTOCYBaHHS B KOHKPETHi
cutyanii a00 HEOJHO3HAUYHUM iX TIIyMauCHHSIM.

HaykoBux mpaip, IpUCBSIYCHUX OCOONMBOCTSAM yXBAJICHHS 3a0YHOTO PillleHHS y IMBIUIBHIA CHpaBi,
Hapa3i He Tak OaraTo. Ayle He MOXKHa HE CKa3aTH, L0 BYCHI OMHMHAIOTh YBarolw 3a3HadeHi nmuraHHA. Tak,
BIZITOBIZIHY TEMATHKY B CBOIX MpAIlsIX BHCBITIIOIOTH, 30kpeMa, B. B. Komapos, B. M. Kpasuyk, /1. /1. Jlycrienuk,
10. B. HaBpougka, 1. B. Yaansuosa, O. I. Yrpunosceka, C. 5. ®ypca, I'. B. UypmniTa Ta ixmi.

[Ipore gocuTh YacTo OiBIIICTH MPOOIEM 3a09HOTO PO3IIIAY a00 3AIHIIAIOTHCS HEBHPIIICHUMH, abo
3alpONOHOBaHI HAYKOBISIMU LUIAXM 1X PO3B’S3aHHA HE 3HAXOAATH y 3aKOHOMABI HAJIEKHOI MiATPUMKH 1
MOJTANTBIINOT peatizatii.

BpaxoBytoun Takuii cTaH po3pOOKH, METOIO IIi€i CTATTi CTAN0 BU3HAYEHHS CYTHOCTI 3204HOTO PO3IIIAY
CIpaBH Ta YMOB YXBaJICHHS 3204HOTO PillICHHS.

VY TilyMa4HOMY CJIOBHHKY CJIOBO «3a0YHHUID MOSCHIOETHCS SIK TaKWH, 10 «BiAOyBa€eThCA 3a BIACYTHOCTI
ocobw, sKOi MI0-HeOyIb CTOCYETHCA», O TOTO K, BIAMOBiTHA ocoba Oepe y4acTh y 4OMYCh, HE OyIydu
MpUCYTHHOIO [2, c. 315]. Buxonsum 3 Takoro TIyMadeHHsS, MOKHA BBRXKATH OYIb-SIKUM CYIOBHH PO3TIIS
CIpaBH 3a BiICYTHOCTI X04a O 0JHOTO ii yyacHUKA 320YHUM.

[IpoTe y muBinEHOMY HpoLECYalbHOMY 3aKOHOJABCTBI YKpaiHM BiANOBIAHUN TEPMiH PO3IIIIAETHCS
JeII0 3BYKEHO. AJKe 3aKOHOAABEIb BCTAaHOBIIOE Pi3HI HACHIAKM HESIBKM YYaCHHKIB CIIPaBH y CYIOBE
3acijaHHs Ta nependadae TEpPMiH «3a0UHUI» JIMIIE Y BUNAAKaX PO3IIIALY CIIPaBU 32 BIICYTHOCTI BUKJIIOYHO
BignoBinayva i Tineku y BcranoBieHnx LIIK Ykpainu pumagkax.

Opunyna niteparypa 3Bakae Ha 1ie i Hajiae MPUOJIM3HO OHAKOBI BU3HAYCHHS aHAII30BaHOI MPOLIECy IBHOT
KaTeropii. 30kpema, 3a04HHI PO3IIIS CIPABH Y CHELIIBHOMY PO3yMiHHI — L€ pO3IJIsi] 1 BUPILICHHS IUBITBHOT
CIpaBH y MOPSIIKY MO30BHOTO MPOBA/DKCHHS IIIIXOM BHKOPHUCTaHHS CIIPOLICHOTO BapiaHTa MpOLECYaTbHOIO
periIaMeHTy: 3a BiJICYTHOCTI BiJAIOBifaya, HAJNEKHUM YHMHOM MOBIJIOMJIGHOTO TIPO HYac i MicClle CyIIOBOTO
3acijaHHs, SIKIIO BiJl HHOTO HE HAIHIILIO ITOBILIOMIICHHS TIPO TIPHUYKMHY HESIBKU 200 SIKIIO 3a3Ha4eHi HUM MPUYHHU
BU3HAHI CyJIOM HETTOBKHVMU, Ha TTi/ICTaBi HAsIBHUX y CIpaBi TOKa3iB i 3a 3ro/1010 Ha 11e mo3uBaya [11, ¢. 517].

OTxe, MUTaHHS OPO 3a04HUI PO3IIISA] CIIPpaBH BUHUKAE Y pa3i HESIBKU BiAINIOBiJlada y CylOBE 3acCiIaHHS.
Bci iHII yMOBH TIpy BU3HAYEHHI MOKIJIMBOCTI MPOBEACHHS PO3TIISAY CIPAaBH Y TAKOMY OCOOJIMBOMY ITOPSIKY
BCTaHOBITIOIOTHCS TUTBKH IICHSI TOTO, SIK BiJIMOBia4 HE 3’ IBUBCH.
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Bepxosuuit Cyn YKpa'iHH HESIBKOIO BiJIIOBiIada BU3HAE HOTO (1)aKTI/IT-IHy BIZICYTHICTb Y 3aJli CyJOBOTO
3aciiaHHsl P PO3TIISL CTIpaBH 110 cyri. [Ipr npbOMy HaWBHIMIA CYTl Y CHCTEMI CYIOYCTPOKO HAIIIOl AeprKaBH
HaroJIOCHB, IO HESBKOIO BIJIIOBiaua € oro ocobMcTa BiICyTHICTh, a TAKOXK BIICYTHICTH HOTO Npe/ICTaBHAKA.
HesiBka BiAmoBizava B cyoBe 3aciJJaHHs ITiCJIsl OTOJIONICHOT IepepBy, 3yITUHEHHS IPOBaPKEHHS Y CIpaBi Ta
MOHOBJICHHS ii CIIyXaHHs HE Ja€ TiJCTaB JJIs YXBaJCHHS 3a0YHOTO PIIICHHS, OCKUIBKHM BiAMOBima4 Opam
y4acTh y MOMEpeHIX 3acilaHHAX, HOMY pO3’sSCHIOBAJIM HOTO MpaBa Ta 00OB’S3KH, BiH BHCIIOBIIOBAB CBOIO
JIYMKY 1 CTaBJICHHS JI0 ITO30BHUX BUMOT [7].

Ha croromni B 4. 1 cr. 280 LIIIK Ykpainu BHU3HAYEHO, IO CYyJ MOXKE yXBAJUTHU 3a04YHE PIIICHHS Ha
Mi/ICTaBl HAsBHUX Y CIIPaBi JOKAa3iB 32 OJHOYACHOTO iCHYBaHHS TAKHX YMOB:

1) BiANOBIJa4 HAJICKHUM YHHOM TIOB1IOMIICHHH MPO JaTy, Yac i Miclle CYJ0BOI'0 3aCiIaHHs;

2) BiNOBi1a4 HE 3’SIBUBCA B CYJIOBE 3acilaHHsI 0€3 MOBAKHUX MIPUYHH a00 0€3 MOBIJOMJICHHS TPUYHNH;

3) BiAMOBiaY HE MOJAB Bi3UB;

4) no3uBay He 3anepevye MPOTH TAKOT'O BUPIIICHHS CIIPaBH.

VY momnepeaHii peAakiiii BiANOBIIHOI HOPMH 3aMICTh YMOBH NPO HEMOJAHHS BIJ3MBY BIAMOBIAaYeM
3aKpIIUTFOBANIACS TaKa: «BiJ BIAMOBIZAaYa HE HAIMIIIO 3asBU PO PO3TJISL CIPaBHU 3a HOro BiACYTHOCTI, a0
MOBIIOMJICHI HUM MPUYNHU HESIBKU BU3HAHI HEITOBAXKHUMUY,

Bincythicts Ha choroHi B 4. 1 ¢T. 280 L{IIK Ykpainu ymMoBH, OB’ A3aHOT 3 HEMOJAHHSIM BIAMOBIAaYEM
3agBH TPO PO3TJISA CIpaBH 32 HOTO BiJICYTHOCTI, MOXKE MOCIHPHATH 3JIOBXKMBAHHIO IMO3WBAYeM CBOIMHU
mpaBaMHu. AJKe BIIMOBIAHO 10 9. 3 cT. 211 1[bOTO X HOPMATUBHO-IIPABOBOT'O aKTa YYACHUK CIIpaBH (y TOMY
quchi 1 BianoBigayu. — Ymouneno namu. — C.b.) Ma€ paBo 3assBUTH KJIOMOTAHHS PO PO3IJIs CIIPaBH 3a HOTO
BIZICYTHOCTi. AJle OCKUIbKM HAasBHICTb OCTaHHHOTO HE OXOIUIIOETHCS YMOBAMH IIPOBEICHHS 3a09YHOTO
posrisiay crpasu, (GOpMalbHO TO3WBAY BIIPaBi KIOMOTAaTH MPO YXBAJCHHS 3a0YHOTO PIillIEHHS HAaBITh 3a
HAsBHOCTI 3aJJ0BOJICHOTO CYyJOM BIJAMOBIAHOTO KIIOMOTAHHS BiAMOBiga4ya. 3BakalOyd Ha I, JOIIBHO
JIOTIOBHUTH yYMOBH TPOBEIEHHS 3a0YHOTO PO3MIISALY CIpaBH (pa3ol0 «BiAMOBiIAY HE 3asBUB KIOMOTAHHS
PO PO3IIIS] CIIPABH 3a WOTO BIJICYTHOCTI, 200 CyJl HE 33/I0BOJIbHUB TAaKe KJIOIOTAHHS.

Sk Gaummo, yci ymoBwm, Bu3HaueHi B 4. 1 ct. 280 LIIK Ykpainu, MaioTh OJHOYACHO iCHYBaTH JUIS
BUHUKHEHHS Y CY/ly ITpaBa yXBaJICHHS 3a0YHOTO PIIIICHHSI.

[Ipore y 4.4 cr. 223 HIIK Ykpaiau nependadeHo IHIIE MPaBHIIO: Y pa3i MOBTOPHOI HEABKH B Cy/JI0BE
3acifiaHHsl BiAMOBiIa4a, OBIOMJICHOTO HAJIS)KHUM YMHOM, CYJ BHPIIIY€E CIpaBy Ha MiJCTaBl HASSBHUX Y Hill
JAHUX Y4 J0Ka3iB (IOCTAHOBJISE 3a0UHE PIllICHHS).

B ropuanyHiii miTeparypi BKa3yloTh Ha KOHKypeHIito aHanmizoBanux cratei L{IIK Ykpainu i BBaxkaloTh
3a MOTPIOHE YCYHYTH TaKy HEY3TOJKCHICTh 3aKOHO/IaBCTBA [5, ¢. 54].

Crpobyemo po3iopatucs B sorimi BBeaeHHs B IITK Vkpainu nBox HacTiUIbkM pi3HUX mpaBuil. Tak, y
pasi mepimioi HeslBKM BiJIoOBifaya i3 JIOTPUMAHHAM 1HIIUX yMOB, 3akpimienux y cr. 280 LIIK YKpa'iHI/I
MUTaHb HE BUHUKAE, OCKLUIBKM MOXKHA Bmpa3y NpOBOJMTH 3a04YHUN PO3TJIISA CIPABU. HpOTe SIKIIO BiJICYTHSI
Xxo4a O oJHA yMOBa, a BiINOBiZa4 1 Hamaii He 6yae 3’ABIATHCS 10 CYyAy, OCTaHHIM MOXXe HIKOJIH ¥ He
BinOyTucs. J{i1st 3am00iraHHs TAKOTO PO3BUTKY MOl 3aKOHOAABEIb, BOAYAETHCSI, 1 BCTAHOBUB MPABUIIO TIPO
YXBaJICHHS 3204HOTO PIillICHHS Y pa3i HOBTOPHOT HESIBKM HAJIGKHUM YHHOM TIOBiZIOMIICHOTO BiAIOBia4a.

Cynamu imMIiepaTBHa BKa3iBKa 3aKOHYy, 3akpirieHa y 4. 4 cr. 223 LIIK Ykpainu, 3a3BU4aii, iIrHOPy€EThCSL.
Hagits 6inbmie — BepxoBaum Cyznom Ykpainu y [Ipaktuii yxBaneHHs Ta Meperisiy CyJaMu 3a09HUX PillleHb
y IUBUIBHHUX CHpaBaxX BKa3yeThCs, IO CYJ MOXE MPOBECTH 3a0YHHUN PO3IIISA CIIPaBH JIMILE 32 HAsBHOCTI
BCiX YMOB, Bu3HaueHuX y cT. 224 IIIK Ykpainu [7] (Ha ceoroani — ct. 280 LIIIK Ykpainn).

OpnHak € 1 BUHATKU. 30KpeMa, Anensaiiinui cya M. Kuepa, po3rjssHYBIIM Yy BIIKPUTOMY CYyIOBOMY
3acijaHHi cnpaBy 3a anelsiiiHow ckaproro OCOBA 2 Ha 3ao4He pimieHHsS [JapHUIIBKOTO PaliOHHOTO CYAY
M. Kuesa Bix 03 uepBHs 2016 p. y cmpaBi 3a MO30BOM PO CTSATHEHHS 3a00pPTOBAHOCTI 32 KPEIUTHUM
JIOTOBOPOM, 3a3HauuB, mocuiarodnch Ha 4. 4 cr. 169 HIIK VYkpainu (Ha ceoromui — 4. 4 c1. 223 HIIK
YkpaiHn), 10 3a049HUH PO3TIISA CIPABU MOKJIMBHH Y BUITAAKy IOBTOPHOT HEsIBKU Biamosinayda [10].

Takosx cynam He ciij 3a0yBaTu i Mpo Te, 10 TaKi caMi HACHIJKY, K 1 IPY MOBTOPHIM HESBII B CYI0BE
3acijaHHsl BiJIIOBi/la4a, MOBIJOMJICHOTO HAJCKHUM YHHOM, HACTAIOTh 1 B pasi, SKIIO BiAmoBigad (#Horo
MpPEACTAaBHYK) 3aIUIINTE 3Ty CyJIOBOTO 3acimanHs (4. 6 ct. 223 LIIK Ykpainn).

Bumie BukiazeHe MOBOIWTH, IO JUISI TOTO, MO0 YHUKHYTH Pi3HOTO TAYMAdeHHS BIAMOBIIHUX HOPM
MIPOIIECYaTHHOr0 3aKOHOJABCTBA Ta 33 IS 3al00iraHHs BUHUKHEHHIO TPOOJIeM Y iX 3aCTOCYBaHHI Ha MPaKTHII],
MOTPiIOHO Y3roUTH 1X Mixk c00010 1 BHecTH 3MiHH 110 cT. 280 LIIIK Ykpainu, noaaBiuiy 1o ii 3MICTy MTOJIOKSHHS
PO MOXIIMBICTh YXBAJICHHS CYJOM 3a0YHOTO PIIICHHS Yy pa3l MOBTOPHOI HESIBKH HAICKHUM YHHOM
MOBIIOMJIGHOTO BiJINIOBi/Ia4a, BiJ SKOI'0 HE HAIHMIIIO 3asiBU MPO PO3IJISLI CIPaBU 3a HOTO BIJACYTHOCTI, a00
SIKIIIO TIOB1IOMJICHI HUM MPUYUHM HESIBKM BU3HAHI HETTOBAXKHUMHU, a TAKOXK Y Pa3l 3ajIMIICHHS BiJNIOBIIa4eM
(#oro mpeacTaBHUKOM) 3aJIM CYJJOBOT'O 3acCiJaHHs HE3aJIeXKHO BiJl HASIBHOCTI 3r0/IM Ha 1€ M031Bayva.

Sk yxe 3a3navanocs, y HIIK Ykpainu nependavaroTscsi pi3Hi HACHiIKKM HESBKH YYaCHHKIB CIIPaBH, Y
TOMY YHCII W CTOPIH, Y CyIOBE 3acCilaHHsl.
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3okpeMa, mepiia HesBKa B CyJOBE 3aciflaHHs yYacHUKa CIIPaBH, SKOTO MOBIJOMIIEHO IPO JaTy, 4ac i
MicCIle CYZOBOTO 3aCiJIlaHHs, SIKIIO BiH MOBIJIOMUB MPO NMPUYMUHH HESBKH, SIKi CyJIOM BU3HAHO MOBAXXHHUMH, €
MiZICTaBOIO BIAKIAACHHS po3risiay chpabu (m. 2 4. 2 cr. 223 HIIK Ykpainu). Y pasi )k HESABKH B CyJIOBE
3acilaHHd y4yacHHWKa crpaBu (HOTO MpencTaBHHUKA) 06€3 MOBAXHUX MPUYIUH abo 03 MOBITOMIICHHS MPUYNH
HESIBKH CyJI pO3TJISIIAE CIIPABY 3a BiJICYyTHOCTI TaKOTO ydacHHKa crpasu (1. 1 4. 3 ct. 223 LIIK Ykpainn).

HaBeneHi HOpMH MOMMPIOIOTHCS HA BUIIAJKH HESBKU B CYIOBE 3aCilaHHA, y TOMY 4YHCHi i mo3uBayva, i
BiJIOBiIaya. A OCh MOJIOKEHHS, 3aKkpimieHe y m. 1 4. 3 ct. 223 HIIK Ykpainu, 111010 MOBTOPHOI HESIBKU B
CyJIOBE 3aCiJlaHHs Y4aCHUKA CIIpaBH (MOTO MPEJICTaBHUKA) HE3aJICHKHO Bifl IPUYMH HESBKH, SIKa € MiJICTaBOIO
PO3MIISAY CYJOM CIIPAaBH 3a BIJICYTHOCTI BiIIIOBIIHOTO YYaCHHUKa CIPaBH, BiIOBia4ya yKe He CTOCY€EThCS. Y
pa3i MOBTOPHOI HESIBKM B CYJIOBE 3acillaHHS BIAMOBIigauYa, MOBIJOMJICHOTO HAJCKHHM YUHOM, CYJ Mae
MOCTAHOBUTH 3a04HE PIllIEHHS, PO M0 BXKE HIILTOCS BUIIIE.

1106 He 3ynuHATHCS AeTalbHO HA HACIIIKAaX TIOCTAHOBICHHS 3209HOTO PIllICHHS, 3a3HAYUMO JIMIIIE, 1110
BOHH € JIOCTaTHBO CeIM(DIYHUMU TTOPIBHSHO i3 PO3IIISAOM CIIPABH 32 BIJICYTHOCTI yUYaCHUKa CIIPaBH, SKE HE
TATHE 3a COOO0 3aCTOCYBAaHHS OCOOJIMBUX Tpolieayp. Tak, OCHOBHA BIIMIHHICTh 320YHOTO PO3IJISAY CIPaBU
BiJl pO3MIISIY, IO BiIOYBA€ETHCS 3a 3aralbHUMH MPaBUIaAMH, TIOJISTAE B TOMY, 11O B pe3YyJIbTaTI CyJ YXBaJIO€
OKpEMHUId BUJI PIllICHHS Cy/Iy — 3a04HE pillleHHs, SIKe MOKe OyTH MeperyiTHyToO ABOMAa Pi3HUMHU CIIOCOOaMU:
THM CaMUM CYJIOM, SIKIIIO BIAMOBIIAY [TOJIACTh 3asBY MPO CKaCyBaHHS 3a0YHOTO PIlICHHS, 1 CYIOM amlessIiiHOT
THCTaHIII{, SIKIO MO3MBaY 31MCHUTH CBOE MPABO Ha OCKAPKEHHS 320YHOTO PILICHHS B 3arajlbHOMY MOPSIIIKY,
BctaHoBieHoMy LIITK Ykpainu. Takoxk y 3aKoHI nepe0a4acThCsi MOXKINBICTh YXBaJIEHHS TOBTOPHOTO 320YHOTO
pILICHHS Ta 3aKPIIUTIOETHCSI IPABO HOTO aresIiiHOrO OCKap KEeHHS 1 TIO3UBaveM, 1 BiIOBijaueM (IeTanbHime
npo ne aus. [1]). Kpim toro, y LIIK Ykpainu BcTaHOBICHUH Pi3HUN MOPSIOK HAOpaHHS 3aKOHHOI CHIIH
pIlICHHAM CYZAy Ta 320YHHUM PIilICHHSIM CYy.

VY 3B’s13Ky 3 MM MU MOJUIIEMO BUCIIOBIICHY B IOPHIUYHIN JiTepaTypi ITyMKY, 3TiIHO 3 SIKOIO CyJ Ma€e
PO3’SICHATH T03WBady WOTo IMPaBO Ha 3a0YHHMU PO3TIIS CHPABH, OXapaKTepU3yBaTh OCOOIMBOCTI TakOTro
PO3TIISIY Ta 3BEPHYTH YBary Ha MPaBOBi HACIIIKM YXBaJIeHHS 320YHOTO pimeHHs [4, ¢. 677].

[NoBepraroumch 10 MPaBOBHX HACIINKIB HESIBKH YYaCHHKIB CIIPaBH, 1€ pa3 HaraJaeMo i mpo MOKJIMBICTh
MPOBEJICHHS 3a0YHOTO PO3MIISAIY CIPaBH y pa3i HESBKU BIJIOBiJaya B CYJOBE 3acilaHHS 0€3 MOBaXHHX
MPUYHMH 200 0e3 MOBIIOMIICHHS MIPUYHH Ta 32 HASBHOCTI IHIIMX YMOB, 1110 1X MicTuTb 4. 1 c1. 280 LIITIK Ykpainu.

OxpeMo 1S TOBTOPHOT HESIBKY 1T03KBava B Cy/I0BE 3acCi/laHHsI 0e3 OBaKHUX MPHIMH a00 HETIOBITOMIICHHS
HUM MpO TMPHYMHU HESIBKM BCTAHOBIIEHO TaKHM HACTIOK, AK 3aJMIIEHHS CYJOM II030BHOI 3asBU 0e3
PO3MIISY, KpiM BHIAJKY, SKIIO BiJ MO3WBaya HANIHILIA 3asBa MPO PO3TJIII CIIPaBH 3a HOTO BIICYTHOCTI, 1
Horo He3 sSBJICHHS HE MepelIKopkae BUpileHHIo cropy (4. 5 cr. 223 HIIK VYkpainn). Binpa3y 3ayBaxumo
II0JIO IIKOTO, IO MO3MBAY He M030aBISETHCS PaBa 3BEPHYTUCS JI0 Cyay MOBTOpHO (4. 2 c1. 257 HIIK Ykpainu).

3 oryisAy Ha 3a3HaYeHE BUHHMKAIOTh 3alIUTAHHS: Y JOIILHO BCTAHOBIIFOBATH HACTIIBKH Pi3HI HACTIAKH
HESIBKH CTOPIH y CyAOBe 3acifanHs? U CIiji MOMUPUTH TIOJOKEHHS MPO 3a0YHUHA PO3IIISA] 1 HA BUIAIKH
HesBKM Mo3uBayda’

Ha nymky 1. B. YTkiHOi, SIKIIO TIO3MBaY Npea’ IBUB HEOOTPYHTOBAHMI 1TO30B, TO 3aIMIICHHS 3asBU 0e3
pPO3MIISIY HaBpsA UM MOXXKHA BBKATH €(EKTHBHAM. A TOMY, TPOJOBKYE aBTOp, HIATPUMYIOUH IYMKY
M. A. I'ypsiva Ta I'. JI. BacunbeBoi, TibKH pillICHHS PO BiIMOBY Y TO30BI MOYE 33JJOBOJIBHUTH 1HTEPECH
BIJINIOBiIaya 1100 BiJHOBJICHHS BM3HAUCHOCTI MpaBa, 110 OyJI0 PO3XHUTAHO TAKUM IO30BOM. Y 3B’S3KYy i3
YUM OOTPYHTOBAHHM i JOLIJIBHUM € 3aKpIIUICHHS B 3aKOHI MOXKJIMBOCTI YXBaJICHHSI 3a04HOTO PIIICHHS 32
BIJICYTHOCTI Oy /1b-s1KO1 13 cTopiH [9, ¢. 130—131]. [ToxiOuy mo3wuriito 3aiimae i FO. B. Happorbka [6, c. 5].

BinmoeigHa mpomo3uilis, JIHCHO, € JOPEUYHOI0, OJTHAK 3a YMOBH, IO € MiJICTaBU IS BIIMOBH Y TO30BI.
B iHmoMy Bumanmky — MpoBeIeHHS 3a0YHOTO PO3MIIAY 32 BiJCYTHOCTI MO3HMBavya MOXKE JIMIIE TOJATKOBO
3aTSATHYTH CYAOBHUH MPOIIEC 1 3aMiCTh 3aXKMCTy iIHTEPECIB BiINOBiaYa, HABMAKK, MOPYIIUTH 1X. 3BAKAIOUH Ha
1e, BOa4aeThes, IO CIIiJ| 3ATUIATH HEe3MIHHAMH HACITIIKY HESIBKU HAJIE)KHUM YHHOM TOBIIOMIICHOTO MTO3UBAYA.

o nabpanns unHHOCTI 3akoHOM YKpainu «IIpo BHeceHHs 3MiH 10 1'0CmoapchKOTo IpoIecyalbHOTO
KoJiekcy Ykpainu, L{MBibHOTO TporiecyanbHOTro Kojekey Ykpainu, Konekcy anMiHICTpaTHBHOTO CYIOYMHCTBA
VYKpaiHu Ta HIIUX 3aKOHO/IABYMX aKTiB» 3aKOHOJABEIb HE BCTAHOBIIOBAB, SIKE IOBHOBAYKEHHS MaB peasli3yBaTH
CyI y pa3i mepIioi HesIBKM BiANOBiaua y pasi 3anepedeHHs o31Bayda IPOTH 3a09HOTO PO3TIISAY.

CynoBa mpakTvKa HIIa MIITXOM BIAKIAAEHHS B TaKOMY BHIAJKy po3risay cupaBu. Bepxosumii Cyg
VYkpaiHu HaBITh YiTKO BU3HAYMB: SKIIO MO3UBAY HE TIOTO/DKYETLCA Ha POSTIAA CTIPABH B TOPAKY 3a04HOrO
TPOBALKEHHS, TO CY .l BIIKJIa[ia€ PO3IYIS CIIPABH Ta HAIPaBIIse Blzmomz[aqy, KU He 3’SIBUBCS, TIOBIIOMIICHHSI
PO Yac 1 Miclle HOBOTO CyIOBOTO po3misay [7]. Ane Ha 11e y CyIliB HE 6yno JIOCTATHIX MPaBOBUX MICTaB,
ockinbku y LITK Ykpainu He 3aKpillIr0BaNoCs BIAMOBIIHOT MIACTABU JJIS BIAKIACHHS PO3TJISAY CIIpaBy.

Ha cporogni curyarmisi 3MiHWJIAcCS: 3aKOHOAABEI[b BHU3HAYMB IOBHOBXXEHHS CYIYy B OKpECICHOMY
Bunanky. Tak, sko npoanamizyBatu Hopmu unHHOT penakmii HITK Ykpaiau (m. 1 4. 3 cr. 223, 4. 1 c1. 280
HIIK Ykpainu), MO>kHaA 3p0O3yMITH, IO 3 MIEPIIOI0 HESIBKOIO BIAIOBIfa4a, HAIEKHUM YHHOM ITOBIJOMIIEHOTO
Mpo JaTy, Yac 1 Miciie CyJOBOr0O 3acijaHHs, 0e3 MOBaXHUX MPUUMH a00 0e3 MOBIJOMJICHHS MPHYWH, SKIIO
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BiH TOJIaB BI/I3WB, a TAKOX y pa3i, KOJIU MO3MBAY 3alepPedy€e MPOTH 3a0YHOTO PO3TIISLY CIPaBH, CyJ Mae
PO3MIISLIATH CIIPaBY 3a BiJICYTHOCTI BiJIIOBi1a4ya B 3arajbHOMY TOPSIKY.

3perniToro, pUBEPTAE yBary Iie OJIUH IiKaBHH, HA Hally AyMKY, acrekT: KpiM toro, mo y LK Ykpaian
3aKpIIUTIOIOTHCS TIPaBWIIa TPO 3a0YHHMI PO3TJISLN CIIPABH JIMIIE Y BUMAAKY HESBKH y CyIOBE 3acCiJaHHS
BIJINOBI1a4a, 3aKOHOIABEIlb CTABHUTH «3HAK PIBHOCTI» MK KaTErOPISIMU «ITOCTAHOBJICHHS 3a04HOI0 PILICHHS 1
«BHpIILICHHS CTIPaBH HA IMiJCTaBi HAsIBHUX y Hill TaHUX Y JOKA3iBY.

Ha BigMiHy BiJi HAIIOrO HAIIOHAJILHOTO MMBUILHOTO MPOIECYATBHOTO 3aKOHOAABCTBA, HANPUKIAI, B
[{uBiIEHOMY TpOILIECYalbHOMY YJIOXKEHHI HiMEYuWHM BCTaHOBIIOIOTHCS TMpPaBUiIa YXBAJICHHS 3a0YHOTO
pilleHHS He TiNBKM y pa3i HesBkW Bignomimada (§ 331), a i mosuaua (§ 330). Takox y npomy
3aKOHOJAaBYOMY aKTi PO3PI3HIETHCS YXBaJCHHS 3209HOTO PIllICHHS i BUPILICHHS CIIOPY Ha MiJCTaBl HAsIBHUX
MmarepiaiiB cnpaBu: y § 331-a BU3HAUAETHCS MIPABO CTOPOHH KJIOMOTATH MPO BHPILICHHS CIIOPY Ha MiJICTaBi
HasIBHUX MaTepialliB CIpaBy 3aMiCTh 3a09HOTO pimreHHs [3, c. 115-116].

[IpoTe mpoBeAeHHS AETANBHOTO KOMIAPAaTHBICTHYHOTO aHAI3y 3aKOHOAABCTBA PI3HUX JAEpKaB LIOAO
3a0YHOTO PO3TJINY CIPaBU BUXOIUTH 32 MEXIi L€l HAyKOBOI PO3BINKMA i € OJHUM 13 TEPCIEKTUBHHX
HaNPSMIB MPOBEJCHHS CAMOCTIHHOTO JOCIIIPKSHHS.

[MizcymoByrOUM, 3a3HAYNMO: Ha CHOTOJHI 3aKOHOJABYE PETYJIOBAHHS IPOBEJCHHS 3209HOTO PO3TIISAY
HE € JIOCKOHAJIMM. 3aJijIs MOro MOKpAIeHHS HEOOXiJHO BHECTHU 3MIiHM, NMPUHANHMHI, 10 YMOB YXBaJICHHS
3a09HOT'O PIilICHHS, & TAKOX YiTKO PO3MEKYBATH BUTIJIKK 3aCTOCYBaHHS MIOJIOXKEHb 4. 4, 6 cT. 223 i 4. 1 cT. 280.
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Bychkova S. Investigation by default of the civil case: the essence and conditions

The provisions of the civil procedural legislation of Ukraine and the judicial practice are analyzed in
this article in order to determine the essence of the investigation by default of the case, as well as the
conditions for its realization. In addition, the difference in legal consequences of parties absence at the court
hearing is revealed. According to the results of the research, the appropriate proposals are made for
optimization the provisions of the Civil Procedural Code of Ukraine.

Keywords: procedural legislation of Ukraine, trial in absentia, proposals to the Civil Procedural Code
of Ukraine.
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